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VJIK 340

IIPABOBASI KOMITAPATUBUCTUKA
N CPABHUTEJIBHOE N3YYEHUE [TIPABOBbIX CUCTEM

Kauo. opuo. nayx, ooy. A.B. ETOPOB
(Ilonoykuii zocyoapcmeenHblil YHUGEPCUMEm)

Ilpasosas cucmema paccmampusaemcst 8 Kauecmee CamoCcmosmeibho2o 00bekma CpasHUmebHO20 NPaso-
8e0enUsl — HAYKU, MEMOOOIOSUYECKU Onpedesiiouell NPUMEHeHUe CPAGHUMENbHO20 MeMood 8 I0PUCHPYOEHYUU.
Onpeodensitomest obujecemetinble, 6HYMPUSPYNNOGble U COOCMBEHHO HAYUOHATbHbIE NPUSHAKU NPABOBOLL CUCEMBL.
C nosuyuu OaHHuIX Kpumepues npoeooUmcs pazepanuyerie npasosoll cucmemsl KaKk 00beKma cpasHUmMeIbHo-
Npasosoll HAYKU U NPABOBOLi CeMblU (CeMblU NPABa), Kak 00well KOMRAPamusHol Mooeu, Ha baze KOmopou npo-
B005MCSL 6CE CPABHUMENLHO-NPABOBbIE UCCIed08anUs. Bce ocnosHbie ucciedogamenbckie KOMNOHEHMbL KOM-
napamueuUCmMcK0o20 AHAIU3A NPagoBoU CUCTeMbl NPEONA2aoOMCcs ¢ RO3UYUTI AHATU3A MPeX NPAGOBbIX ceMell.
AH2NIOCAKCOHCKOU, POMAHO-2ePMAHCKOU U PelUSUO3HO-00UUHHOU. YKa3vieaemcs: Ha NPOOIEMHbIN HAYUHBIN Xd-
pakmep onpedeienus NOHSIMUsL NPAGOBOU CUCIEMbL, HA OMCYMCMBEUe eOUH020 MHEHUsI CPeOU YHEeHbIX O CamMo-
CMOSIMENbHOM Xapakmepe paccmampugaemozo 006vexma cpagHUmenbHO-npaso6oli HAyKU U 0 NPUMEHEHUU cpas-
HUMEIbHO20 Memooda 8 NPABoBbIX UCCIEO08AHUSX.

BBenenue. [IpaBoBas crcteMa Kak SBJI€HHE MHOTOIUIAHOBOE M TOCTATOYHO OOBEMHOE IO CBOEMY COILIH-
TBHOMY COJICPKAHUIO MPENCTABIISICT HHTEPEC HE TOJNBKO JUIS FOPUCHPYICHIIMN, HO ¥ U LEIOTO PsIia WHBIX
OOIIIECTBEHHBIX HAYK. B CBS3M € 3TUM B IOPHIUYECKON JINTEPAType MPaBOBasi CUCTEMa OIpeessieTcs B Ka4eCTBe
KaTeropuu, Aal0MIel «MHOTOMEPHOE OTPAKEHHE MPABOBOM AEHCTBUTEIBHOCTH KOHKPETHOIO TOCYIapCcTBa Ha ee
WJICOJIOTUYECKOM, HOPMATHUBHOM, MHCTUTYIMOHAJILHOM U COIIMAIILHO-DKOHOMUYECKOM YpOBHAX» [1, c. 282].
BonbmuHCTBO HccaenoBareliell MPUACPKUBACTCS TOW TOYKH 3PEHIESI, YTO MPAaBOBas CHUCTEMa — 3TO COBOKYII-
HOCTh FOPHINYECKHAX CPEICTB, KOTOPHIMHU OIEPUPYET TOCYHAPCTBO, OKa3bIBas HOPMATHBHOE BO3NEHCTBHE HA
0O0IIeCTBEeHHBIC OTHOMICHUS [2, ¢. 232; 3, c. 304]. MccnenoBaTenu B 007aCTH TEOPUH TIpaBa TAKXKe JAIOT JOCTa-
TOYHO INUPOKYIO TPAKTOBKY paccMaTpHBAeMOro IpaBoBOro moHsatus. Tak, M. Borman ompenenser mpaBoBYIO
CHCTEMY KaK YPOBEHb HAJICTPOUKH, Oa3UPYIOIINIICS HAa COOTBETCTBYIOIIEH IKOHOMHYECKOH CHCTeMe 00IIecTBa U
00CITy>KUBAIOIIHIA HYXIBI SKOHOMUKH CPEIH CaMBIX pa3nu4HbIX cdep obmecTra [4, c. 83]. O mpaBoBoii cucreme
7K. KapOoHbe rOBOPHUT KaK O MPOCTPAHCTBEHHON W BPEMEHHOM cepe CYIeCTBOBAaHMS BCEX MPABOBBIX HHCTUTY-
TOB OTIpeJIeNIeHHOTO 06IecTBa [3, ¢. 175 — 176].

OcHoBHasi yacTh. [[Inpokoe mOHNMaHKE IPABOBOTO 0OBEKTA CPABHUTEILHBIX MCCICOBAHIH MOXKET OBITh
TMOJIE3HBIM Ha OMPE/ICIIEHHOM YPOBHE IPABOIIO3HAHUS, IJIe€ M3yYalOTCs KOHKPETHbIE HOPMATHBHBIE KOMITOHEHTBI
B UX TeCHOﬁ CBsA3HU C SJKOHOMHWYCCKUMH, COINAJIbHBIMU, KyJ'lI)TypHBIMI/I u leyT‘I/IMI/I OCHOBAHUAMHA HpaBOBOﬁ CHUC-
TEMBI KaKk OPTaHM30BaHHOTO KOMITICKca. Ho MBI BeleM pedb O CaMOCTOSITeTHPHOCTH HAMIETO 00BEKTa, KOTOPHIHA
JIOJDKEH HE TIPOCTO BBIMOJIHATH MPABOOPUEHTAIIMOHHYIO POJIb B UCCIICIOBAHUH JIPYTUX 00BEKTOB, HO M 00J1a/1aTh
COOCTBEHHBIMH XapaKTEPUCTUKAMH B KauecTBe 00bEKTa CPABHUTEIILHO-TIPABOBON HAYKH.

3aMeTuM, 9TO M CpeIy KOMIApaTUBUCTOB HET JOCTaTOYHO YETKOTO MPEJCTABICHUS O IPABOBOM CHCTEME
KaK CaMOCTOSITEIbHOM OOBEKTE CPAaBHUTEIBHO-TIPABOBBIX MCCIIEOBAaHUN. 3/I€Ch MPUCYTCTBYIOT JABE KPaHOCTH —
OT MPHU3HAHMS JIAHHOTO O0BEKTa MPEAMETOM MPABOBOW KOMITAPATUBUCTUKHU JIO JICJICHUS IPABOBOM CHCTEMBbI Ha
MHUKPOYPOBHH CPaBHHUTEIBHBIX MCCICOBAHUM, a IMEHHO: OTPACITH MIPaBa, MPABOBbIC MHCTUTYTHI, HOPMBI, SI3BIK
TpaBa, PUANYCCKYIO TEXHUKY H T.II.

Ecnu roBopUTE 0 caMOCTOATENBHOCTH pacCMaTpUBAEMOT0 OOBEKTa B CHCTEME CPaBHUTEIbHBIX HCCIIEH0-
BaHU, TO MBI JTOJDKHBI OTIPENICIIATh TaKHE CYIIECTBCHHBIC TIPU3HAKA TIPABOBOI CHCTEMBI, KOTOPHIEC KaUYeCTBEH-
HBIM 00pa30M OTJIMYATH OBI €¢ OT BCEX JPYTHX O0OBEKTOB CPABHUTEIHLHOTO IPABOBEICHUS.

KommnapaTuBucTcKoe ornpeeseHre MpaBoBOil CHCTEMBI KaK CaMOCTOSITEIFHOTO OOBEKTa CO3/1aeT OCHOBY
JUTS ICCIIEIOBAHUS APYTHX OOBEKTOB CPABHEHUS.

Tak, IpOBOJI CPABHUTEIILHBIN aHAJTU3 HOPM IIPaBa WX 3JIEMEHTOB FOPUIMYECKON TPAKTHKH, MbI BHAYAIIC
yCTaHaBIMBaeM, K KaKOMY THITy IPABOBBIX CHCTEM MPUHAIIEkKAT JaHHBIE IMPAaBOOOPA30OBaHUS — POMAHCKOMY,
AHTIIOCAKCOHCKOMY HITH PETUTHO3HO-O0IIUHHOMY. 3aTeM MBI ONpeesieM BHYTPUCHCTEMHYIO TPHHAIIICKHOCTh
HCCIICNYeMbIX OOBEKTOB, T.C. YCTAHABIMBAEM WX HAIMOHATHHO-TPABOBYIO MPHHAIICKHOCTh K ONPEIACICHHOM
MPaBOBOW CHUCTEME, KOTOpasi UMEET CBOM crenuduyeckue ocodenHocTr. Cpemu onpeesisieMbIX 3BeHbEB HMECT-
CSl ¥ TAaKOM AJIEMEHT, KaK «TPYIa MIPaBOBBIX CUCTEM», KOTOpasi, C OHON CTOPOHEI, aKKyMyJIHUpPYeT B cebe oomre-
CEeMEWHBIC TPAIUIUH, C APYroil — GopMUpPYET BHYTPHUTPYIIOBIC MPU3HAKU, OTIUYHBIC OT oOIIeceMeHbIX. Ka-
’KJI0€ MEHbIIIee 110 CBOEMY IPaBOBOMY 00beMy NMpaBOOOpa30BaHKE BKIIOYAET NMPU3HAKU OOJIBIIETO DJIEMEHTa, B
JTAHHOM CIIyJae IMPaBOBOUW CeMbH, U 001aJaeT pSAIOM COOCTBEHHBIX YEpPT.
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Wrak, MOXHO cKa3aTh, YTO MPaBOBas CHCTEMa JIETEPMUHHPOBAHA XapaKTEpPOM CBOEW ITPaBOBOW CEMbH,
MUMeeT IpPU3HAKU TPYIMBl MPaBOBBIX CHUCTEM, B KOTOPYIO OHAa BXOIUT, M 00JIaJaeT CBOMMH HAaI[MOHAJIBbHO-
creu(puIecKuMH pu3HakamMu. TakuM 00pa3oM, ompeseNieHne MPaBOBOW CUCTEMBI ¢ KOMITapaTUBHCTCKON TOY-
KM 3pEHUS MPEICTABISIET COO0M CTPYKTYpPHO-CYITHOCTHYIO XapaKTEPUCTHKY €€ 00IeceMeiiHbIX, BHYTPUIPYIIIIO-
BBIX ¥ HallMOHAIBHO-CIIENU(PUIECKUX MPU3HAKOB, 00YCIOBICHHBIX IPU3HAHHBIMU Ha YPOBHE CEMbH IpaBa (ax-
TOpaMU UCTOPUYECKOTO Pa3BUTHUS M THIIOM IOPUINYECKOTO MBIIICHHUSI.

Takoi MoIX0x K OMpEIENICHHIO NMPABOBOI CHCTEMBI MMEET CBOM HAyJYHBIE OCHOBAHMS, MPEITOKEHHBIE
MIPaBOBOW KOMIApaTMBUCTUKOH. Elie B Havaje mponutoro BeKa MOSBIJIACH KOHLEMIHNS O SIUHCTBE MPABOBBIX
CHCTEM, OOBEAMHEHHBIX OOIIECEMEHHBIMU TPAAUIMAMU. BHE 3THX Tpamunmii HU OJHA MPaBOBAs CHUCTEMa HE
MOJKET CYIIIECTBOBATh CaMOCTOATENBHO. U naxke 0Opa3oBaHue HOBOM IPYMITBI MPABOBBIX CHCTEM IPEAIoJaraer,
YTO 3TOT NPOLIECC U3HAYATBHO MPOUCXOIUT B paMKax OIpe/eNICHHOW CEMBbH IpaBa.

K unciy obmecemMeltHBIX TPU3HAKOB YYEHBIE OTHOCHIIM BCEBO3MOXKHBIE (DAKTOPHI M OCHOBAHUS KJIaCCH-
(mKanmMy TPaBOBBIX cUCTeM. [IpUMEHNTENPHO K KOMIIAPAaTHBUCTCKOW CHTYallMH C TIPABOBBIMH CHCTEMaMHU
OosbIlie MHTEPECYeT IOAXOJ MCCIEROBaTeIell OTHOCHUTENBHO 3aBHCHMOCTH CYLIIHOCTH KOHKPETHOH MpPaBOBOM
CHCTEMBI OT o0IIeceMeHbIX NMpu3HakoB. OCHOBHOE 3Ha4eHHE (POPMHUPOBAHHS B 3TOM IIpoLiecce PaBoOBOii cuc-
TEMBI 3aKJIFOYACTCSI B KOMMPOBAHNH €10 00IECEMEWHBIX TOAX0I0B OTHOCHTEIILHO UCTOUYHUKOB U CHCTEMBI TIpa-
Ba, XapakTepa MPaBOBOM HOPMBI M THIIA IPABOBOTO TOHATHIHOTO (HOHIA.

O naHHOM 3aBUCHMOCTH NIPABOBBIX CHCTEM OT TPAJULIMN CBOEH ceMbU KOMIIApaTUBHCTHI TOBOPUIIHN €Ilie B
Hauvane XX Beka. Tak, mBeinapckuii yuensiit . Cozep-Xomn B kadecTBe (akTOpoB oOlIeceMeHOi mpuHa-
JISKHOCTH HA3bIBaCT MCTOYHWKU mpasa [6, ¢. 101]. Jpyroit yuensiii, A. IcMmeH, onpenensn GopMUpoBaHUE 3a-
BHCHMOCTH TIPaBOBBIX CHCTEM OT TPaJHIIMil CEMbU B paMKax oOmiel cTpyKTypsl npasa [7, c. 76]. Ocoboe BHU-
MaH{€ B IUIaHE ONpEJeNIeHNs] 00IeceMeHHbIX YepT MPaBOBBIX CHUCTEM KOMITApaTHBUCTHI OOpamiain Ha OOII-
HOCTB IIPABOBOTO MOHATHHHOTO (hOHAA. DTOT 3JIEMEHT NPABOBBIX CHCTEM OBUI TEM BHELIIHUM (HOPMaJIbHBIM aT-
puOyTOM, KOTOPBIH MO3BOJSUI, HECMOTPSI Ha BCIO Pa3HUILy B COJAEpPKaHUM MPAaBOBOTO PEryJINPOBAHU, OIpeEse-
JUTh CEMEHHYIO NMPHHAIIEKHOCTh MPaBOBBIX cucTeM. O S3BIKOBOM MpHU3HaKe roBopwi u P. JlaBun, KoTopbIit
OTHOCHT IIPaBOBOW MOHSATHHHBINA (DOHI K ITOCTOSIHHBIM dJIEMEHTaM IpaBa. [Io ero MHEHHIO, JaHHBIHA JIEMEHT He
MIPOCTO OMpEAENseT CEeMEHHyI0 crenu(uKy NMpaBOBOM CHCTEMBI, HO M OKa3bIBAaCT 3HAYMTEIBHOE BIMAHUE Ha
JIpyrre KOMIIOHEHTHI (hOpMaIbHO-ITPAaBOBOM OOIITHOCTH, a CIEIOBATENbHO, M Ha XapakTep oOmeceMenHbIX TpH-
3HAKOB MPaBOBO# cucteMsl [§, ¢. 19].

HopmatuBHOE cosepraHue nMpaBoBOi CHCTEMBI KaK 3JIEMEHT ee 00IeceMeifHOM NMPHHA/ISKHOCTH TaKKe
BBICTYNaI OOBEKTOM OLICHKH KOMITapaTWBUCTOB. Ha ompeneneHHOM 3Tamne pa3BHTHS CPaBHHUTEIHHO-TIPABOBON
HayKH 3aKOHOJATEeNbCTBO, €r0 CYIIHOCTh M COZAEp)KaHWe HOPM OBUTH YyTh JIM HE €AWHCTBEHHBIMH OOBEKTaMHU
WCCIIEZIOBAHUs, a caMa KOMIIapaTHBUCTCKAash HayKa HOCWJIA Ha3BaHHE «CPaBHHUTEILHOE 3aKOHOJATELCTBOY.
[To3xe OTHOIIEHHE K HOpMaM H3MEHHIIOCh. «BbuTo Obl HOBEPXHOCTHBIM W HENPaBWIbHBIM, — et P. laBun, —
BUJIETh B MIPaBE TOJIBKO JIMIIb COBOKYITHOCTh HOPM... O/IHAaKO IPaBoO — TO 3HAYUTEIBHO OOJIee CIIOYKHOE SIBJIe-
HHeE, BBICTYIAIONIEE KaK cHcTeMa. Y Hee ONpeeeHHbIN MOHATHIHBIN (OH/; OHA COeITUHSET HOPMBI B OTIpere-
JICHHBIE TPYMIIBI; UCHOIB3YET ONpeeNIeHHbIe CIIOCOObI CO3/IaHusI M TOJIKOBAaHMS HOPM: OHA CBsI3aHa C Ompere-
JICHHOW KOHLENIUEH COIMAIBHOTO CTPOS, M OT 3TOI KOHLIEMIIMU 3aBUCHT, KaK MPUMEHsETCsl U BooOie (QyHK-
IUOHHUpYeT IpaBoy» [8, c. 19]. B pesynpTare JOMHHUPOBAHUS NaHHON TEOPUH, HOPMATHBHAS YepTa MPUHAIICHK-
HOCTH IIPAaBOBBIX CHCTEM K TPAAMIUSIM IPABOBOI ceMbH OblIa HE3aCIYKCHHO 3a0bITa M YCTYIHIIA MECTO HEKUM
«KOHIIENINSAM COIMATBHOTO CTPOS, 10 KOTOPHIM B OCHOBHOM M CTajla YCTaHABIMBATHCS MIPUHAIISKHOCTD Tpa-
BOBOI! CHCTEMBI K TOMY WJI HHOMY THUILY ITPaBOBBIX CEMEH.

Yro xacaeTcst BHYTPUIPYIIIOBBIX MIPU3HAKOB MIPABOBBIX CHCTEM, TO O HUX KOMIIApaTUBUCTHI TOBOPUIN
Gonee oxotHO. Ecni KOHCTaTHpOBaTh CyIIECTBOBaHHE MPABOBOM CeMbU OBLIO JOCTATOYHO MPOOJIEMAaTHYHO,
TO 0 ()YHKIMOHMPOBAaHUM TOW WM MHOW TPYIIIBI MPABOBBIX CHCTEM MOJKHO 3asBIISITH C MOJHOM yBEpEeHHO-
cThi0. Takue TpyNIbl CYIIECTBYIOT BCET/Ia HE3aBUCHMO OT TOTO, BOWIYT JM OHM B JATbHEHIIEM B ONpeEeieH-
HyI0 (hOpMarIpHO-TIPAaBOBYIO OOIMHOCTh MM 00pa3yroT coOcTBeHHYI0. Crenududaeckuil xapakTep BHYTpH-
TPYIIIOBBIX NIPU3HAKOB OTJEIBHON MPABOBON CHCTEMBI OT 3TOTO HE M3MEHAJICs. ['aBHOe TpeboBaHUE ycTa-
HOBJICHUSI B3aUMOCBSI3U BHYTPHUIPYIIIOBBIX U 00IIeceMeHHbIX PU3HAKOB COCTOUT B TOM, YTOOBI I'PYIIIOBBIE
MIPU3HAKH HE BBIXOJMJIM 32 PAMKH TPaJIUIMN TPaBOBOW ceMbH. BHYTpUTpYINIOBBIE TPU3HAKK HE MOTYT CyIIle-
cTBOBaTh 0e3 obmecemeiiHol opueHTanmu. OHU SBISTIOTCS 3JIEMEHTOM JIOTHYECKOTO 00BEMHO-TIPABOBOTO Psi-
Jla, TA€ HalMOHAIBHO-CIIENH(UYECKHE TPU3HAKK MPABOBBIX CUCTEM HE BBIXOJAT 32 PAMKH BHYTPHUTPYIIIOBBIX,
KOTOpBIE B CBOIO OY€pEe/Ib HE MOTYT MOKUAATh chepy olOnieceMeliHON HarpaBIeHHOCTH TPaAWIMHA CUCTEMHO-
HOpMaTHBHOW oOmmHOCTH. C JPYrod CTOPOHBI, TPYIIBI MPABOBBIX CUCTEM HE MOTYT HAJIEIUTh COOTBETCTBYIO-
M€ HAI[MOHAJbHBIE 3BEHbsI BHYTPUTPYNIIOBEIMHA NMPU3HAKAMH, €CIIM CaMU OOBEIMHSIONINECS TPaBOBBIC CHCTe-
MBI HE IPUIEPKUBAIOTCS 00IIeCeMEHHBIX TPaIUIIHH.
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Bwmecre ¢ TeM nmoHATHE «TpYIIa MPABOBBIX CUCTEM» HE TOXKAECTBEHHO MOHATHUIO IPAaBOBOH ceMbu. Xa-
paKTep Tak Ha3bIBAEMBIX IPYIIIOBBIX [IPABOOOPA30BAHHUN ONIPEASISETCS HETPAJAUIIMOHHOCTBIO MTOIXO0I0B K OI[CHKE
MIPaBOBBIX SIBICHUH, B OTJIMYHE OT ITO3UIMI MPaBOBOM ceMbU B LenoM. CIIEKTp 3THX MOJXO0J0B OYEHb HIMPOK.
B camom obmuieM Buae OH MOXKET OBITh OINpEZEieH cleayonuM o0pazoM. IIpu oanHAKOBOH OLIEHKE CHCTEMBI
WCTOYHHMKOB I1PaBa, UX HEPapXUH, KOKAAs U3 TPYII MPAaBOBBIX CHCTEM MOXKET BKJIJbIBaTh B JIIOOOW M3 HCTOY-
HUKOB CBOE cojepaHue. Tak, JJaTHHOaMEepHKaHCKasi Ipylia BOCHPUHUMAET OOblYail JHUIIb 3aKOHOJATEIhHO
CaHKIIMOHUPOBAHHBIH, TepPMaHO-CKaHANHABCKAS TPYIIIa MPU3HAET 38 3TUM MCTOYHHUKOM IIPABO Ha MPOCTOE JIOK-
TPHUHAIBHOE CYIIECTBOBaHNE. MycyabMaHCKasl IPaBoBasi TPYIIIA B CBSIICHHBIX KHUTax BUIUT HEIIOKOJICONMYIO
MIPaBOBYIO JIOTMY WM YCTaHABJIMBAET YKECTKHE MPUHIIMIIBI IS €€ NCIIOJIb30BAHUS B MIPAKTHKE IIPAaBOTBOPUYECTBA U
MPaBOIPUMEHEHUS.

B nmoaxonax K OIeHKE HOPMbI HETPAJUIIMOHHOCTh MO3UIMH TPYIII IPABOBBIX CHCTEM COCTOUT B pa3HUIIE
TOJIKOBAHHSI HOPMBI C TOUKH 3peHns ee 0000meHHocTH. [Ipr 3TOM HEe MPOMCXOAUT BBIXOAA 3a MPEeTbl HTOHINMa-
HUSI HOPMBI ceMbel mpaBa. Hampumep, amepukaHo-KaHaACKas TPyINIa NOHMMAaeT HOpMy Oojiee aOCTpaKkTHOM,
001IeH, HeXKeNu BCs MPELeACHTHAS aHITIOCAKCOHCKAst CEMbSL.

[paBoBas cembst pa3pabarbiBacT caMmyio o01yt0 AudGepeHIHaIIIO TpaBa:

- QaHTJIOCAKCOHCKas — JeJIEHHE Ha 001Iiee TIpaBo U IPaBO CIIPABEIHBOCTH;

- pOMaHO-TepMaHCKasi — Ha YaCTHOE U ITyOJIMYHOE;

- PENMIHO3HO-00IIMHHAS — Ha OOILEPEIMTMO3HOE U MTPABO OOLIHH.

OrtzenbHbIE Jke TPYIIBI IPaBOBBIX CHUCTEM, MIPUACP)KUBASCH 3TON oOIIell nuddepeHnnanny, IMEI0T He
OJIMHAKOBBIH MMOJIX0JI K BHYTPEHHEW CHCTEME caMuX 3THX oO0mmux yacteid. Y B mepByro odepenp Mo NMpU3HAKy
UICHTUYHOCTH OTPACIEBOTrO AEIEHUS MBI MOKEM IFOBOPUTH O IpyIIax MpaBoOBbIX chcTeM. CkaxeM, BO MHOTOM
CXOJIUTCS OTpacieBasi CTPyKTypa IyOJIMIHOTO M YaCTHOTO IpaBa B UTAIBSIHCKOM U ()paHIly3CcKOIl ITPaBOBBIX CHC-
TeMax, KOTOPBIE BXOAT B JJATHHO-POMAHCKYIO TPYIIITY.

Yro kacaercst oaxola K MOHATUIHOMY IpaBoBOMY (GOHIY, TPaIULIMOHHOMY IUISL CEMBH, TO 31€Ch IPYII-
TIBI TIPAaBOBBIX CHCTEM MOTYT Mpejiarath HOBbIE IOHSTHS, KOTOPBIE 3aTEM CTaHOBSTCS OOIIEYIIOTPEOHMBIMH, HO
HE BKJIaJ[bIBaTh CBOE HOBOE COJIEPKAHNE B YCTAHOBUBILUECS IOPUANUECKHE KOHCTPYKIIHU.

KomnaparuBucTckne Moaxosl K ONPENeNCHNI0 KOHKPETHBIX TPYI MIPABOBBIX CHCTEM HEOIHOPOIHBI.
OnHY aBTOPBI pacCCMATPHUBAIOT JaHHBIE TPYIIIBI HCKITIOYUTENHFHO B PaMKaXx IPaBOBOM CEMbH, NMPHUIaBasi UM Xa-
paKTep BHyTpHCEeMEHHbIX npaBooOpazoBanmii (P. JaBunm, A.X. Caugos, FO.A. TuxoMHupoOB); Apyrue OPUCHTH-
PYIOTCS Ha MEXTHUIIOBOE B3auMojeiicTBre rpynn npaBoBbix cucreM (K. KapOonwe, A.A. PybaHOB); TpeTbu B
CBOMX HCCJIEIOBaHUSIX OPUEHTHPYIOTCSA Ha aBTOHOMHOE (hYHKIIMOHHPOBAHUE JTAaHHBIX TPYII, KOTOPBIE PAaHO WIIN
MIO3/THO JIOJDKHBI TPHHATH MO0 (OpMy ITPaBOBOI CeMbH, MO0 MHTETPHPOBATHCS B OJHY M3 CYIIECTBYIOIIMX
obmrHocTel (A. Dcemen, k. Burmop, A.A. Tusre).

BHyTpHceMeliHbIe TPYNIIBI MPaBOBBIX CHCTEM COCTABIAIOT CaMyI0 PaclpOCTPaHEHHYIO Pa3HOBUIHOCTh
TPYNIOBBIX MpaBooOpa3oBaHuii. Tak, B paMkax pOMaHO-TEPMAaHCKOW NPaBOBO OONIHOCTH BBIACISIOTCS
(hpanHITy3cKas, repMaHcKasi, JaTHHOAMepUKaHCKasi, CeBepHasl M IpyTHe MpaBoBbIe TPYNIBL. B cpezae aHrnocak-
COHCKOM NpaBOBOM CeMbH CIEUM(UYESCKUMH IIPABOBBIMH TPYIIIaMH SBISIIOTCS OpPUTAHCKas W KaHaJCKas.
Cpean penuriuo3Ho-O0IMHHBIX TPYIII MOXKHO BBIIEIHMTh HauOoJee SPKUE TPYIINbl JaIbHEBOCTOYHBIX, adpH-
KaHCKHX, MyCYJIbMaHCKUX IIPABOBBIX CHCTEM.

XapakTep BHYTPHUCEMEHWHBIX TPYIIIOBBIX IPaBOOOPa30BAHNH MTOJTBEPIKAAET JIOTHYHOCTD OIPEIEISIeMbIX
MIPU3HAKOB KaXKIOW MPaBOBOM CHCTEMBI Yepe3 oOlieceMeliHble U BHYTPUTPYIIIIOBBIE XapaKTEPUCTUKHU, YETO MBI
HE MOXKEM CKa3aTh MPUMEHHUTEIBHO K MEXTHUIIOBBIM TPYIINIaM NpaBoBbIX cucteM. IIpencraisiercs, uTo cymiecT-
BOBAaHHE JJAHHBIX IPYII, a TAKXKE PsiJia BHIAENIEMbIX aBTOHOMHBIX IPYIIIOBBIX IPABOOOPAa30BaHUH HOCHUT yCIIOB-
HBIH XapaKkTep U HE UMeeT IPAKTUYECKOTO 3HAUCHU JUI1 KOMIIAPATUBUCTCKUX UCCIICAOBAaHUI IPAaBOBBIX CHCTEM.
Kak, HarpuMep, MOXXHO ONPENEIUTh XapakTep 00IeceMeHHBIX 1 BHYTPUTPYIIITOBBIX MTPU3HAKOB 000 U3 cia-
BSIHCKHX IIPAaBOBBIX CHCTEM, €CJIH, BBIJEIHB CAMOCTOSTENbHYIO CIaBSIHCKYIO TPYIITYy, HE ONPEAEINTh €€ CeMeii-
HYIO TIPHHAAJTIEKHOCTh. 10 K€ MOYKHO CKa3aTh M B OTHOIICHUH «@BTOHOMHOCTH)» TaK Ha3bIBAEMBIX CEMUTCKOM
WJIM MOHTOJIbCKOM Trpym.

OmnpeneNieHHYIO CJIOKHOCTh TpENCTaBisieT co0ol OlleHKa HAIMOHANBHO-CIIENU(PUIECKUX YepT, Xapak-
TEPHBIX Ul IPaBOBOM cUCTeMBI. Peub nzer o npusHakax, NpUHAUIEKAIINX TOJIBKO AaHHOU cucteme. Camo on-
peneneHne «HalMOHAIbHAS» PUMEHHUTEIFHO K pacCMaTpUBAEMOMY HAMH IPaBOOOPa30BAHUIO UMEET XapaKTep
JIOCTaTOYHO OTHOCHTEIBHBIA Ul CPaBHUTEIHHO-TIPABOBOM HAayKW, TaK KaKk MM B OOIIECTBEHHBIX HayKax 000-
3HayaloTCs SIBJIEHUS, CBA3AHHBIE C CYyIIECTBOBaHMEM Haiuu [9, c. 6]. KOpuctsl n1oroBopuianck UCIONb30BaTh
JIAaHHBIA TEPMUH C TOW LIENBIO0, YTOOBI Pa3rpaHUYUTh BHYTPUTOCY1apCTBEHHBIE U MEXKIOCYAapCTBEHHBIE 00pa3o-
BaHUs, a TaKXKe COOTBETCTBYIOILHE CBA3HM MEXIY HUMU, HOCSIIME NPABOBOM XapakTep. To ke MOXKHO 3aMETHTh
U B OTHOLIEHUU TMOHSTHUS «HALMOHAILHOE TIPaBOY», O] KOTOPEIM IOHUMAETCS IPAaBO KOHKPETHOTO FOCYAapCTBa.
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Takum 06pa3om, KpoMe OpHEHTalMH Ha HAIMOHAJIbHYIO IMPUHAIIEKHOCTD, IPABOBAsI CHCTEMA, OIIpese-
nsieMasi Kak HallMOHAJIbHas, MOMAaeT B pa3psal rocylapCTBEHHO AETCPMUHUPOBAHHBIX 00pa3oBaHUM, 9TO abco-
JIIOTHO HETIPHEMIIEMO JUISl CPaBHUTENBHOTO INpaBoBeneHus. Onpenersist I0puInYecKyio reorpaduio mpaBoBoi
CHCTEMBI, MBI B OOJIBIIMHCTBE CIIy4acB YCTaHABIMBAEM, YTO OHA HE 3aMBIKACTCs] TPAHUIIAMH KOHKPETHOTO IOCy-
napcrBa. MHaycckue, MycylnbMaHCKHE, JalbHEBOCTOYHBIE M PSJI APYTUX IPABOBBIX CHCTEM BBIXOJST JAJIEKO 3a
MIPEe/IeIbl MOJIUTHYECKUX TEPPUTOPUN M HOCSIT CKOpee MepCOHAIbHBIH, HeXeNN TEPPUTOPHAIbHBIA XapakTep.

BriepBbie B cOBETCKON KOMITapaTUBUCTHKE Ha CYIIECTBOBAHUE JTAHHBIX THITOB ITPABOBBIX CHCTEM OOpaTHI
BHUMaHue A.A. Tunne. Tlo uenoMy psay MIEONOTHUECKUX NMPUYMH aBTOpP HE MOT Pa3BUTh CBOE BUJIEHHE INPO-
OneMbI 10 ypOBHSI, KaK OH CaM BBIPA3WIICS, «MaKpOYpOBHEW», T.€. IPUMEHNUTH MOHATHE «IIEPCOHANIBHAS TPaBO-
Basl CHCTeMa» K IIEJIOMY sy NPaBOBBIX 00pa30BaHWH PENUTHO3HO-OOIIMHHOTO THIIA, a TEPPUTOPHATIHLHBIMH
0003Ha4YNTh POMAHO-TEPMAHCKUE CHCTEMBI M ITPABOBBIE CHCTEMbI aHTJIIOCAKCOHCKOW ceMbH mpaBa. [loaTomy aB-
TOp ONHCAHUS TEPPUTOPHAIBHBIX M NEPCOHATBHBIX ITPABOBBIX CHCTEM IPOBEN HA OCHOBE COOTBETCTBYIOIIMX
CHCTEM, CYIIECTBOBABINX B mapckoit Poccun [10, ¢. 96 — 100].

B npelicTBUTENLHOCTH K€ MIEPCOHANIBHBIE PABOBbIE CUCTEMbI 3aHUMAIOT OOJBLION 00BbEM BO BCEil COBO-
KYITHOCTH ITPABOBBIX CHCTEM COBPEMEHHOCTH. M Koraa oTaebHbIC aBTOPHI OMPENENSIOT YHUCIO CYIIECTBYIOMINX
cerojiHs MpaBoBbIX cucteM udpoit 200 [11, c. 48], Bo3HKMKaeT OOIBIIOE COMHEHUE O BKIIIOYEHHH B 3TO YHCIIO
MEPCOHATBHBIX NPABOBBIX CHCTEM.

Ho kakoBbI cocTaBisroniye cuenqupuyeckux 4epT MEepCOHATbHBIX U TEPPUTOPHUATIBHBIX MPABOBBIX CHC-
TeM? BOJBIIMHCTBO aBTOPOB, ONPEACIIAIOIIMX IPABOBYIO CHCTEMY KaK HallMOHAIBHO-TOCYIapcTBEHHOE 00pa3o-
BaHME, CTPYKTYPHO OIPEIENSIOT €€ COCTOSIIEH W3 YeTHIPEX SJIEMEHTOB. NPAaBOCO3HAHMS, NPABOTBOPUYECTBA,
COOCTBEHHO ITpaBa («IIPaBOBOTO MaccHBay») M MpaBonpumeHeHus [12, c¢. 6]. Cyry0o CTpyKTYpHBIH IMOAXO[a HE
MI03BOJISIET BBIACIUTH TJIABHOIO — CHEHU(UKY XapaKTEpPHBIX 4ePT, BOCIPUHUMAIOIIYIO OOIIeceMeiiHbIe H BHYT-
PUTPYNIIOBBIE TPAIUIUKM U BHOCSIIYIO CBOM HEHNOBTOPUMBIH KOJOPHUT B NMPAaBOBYIO KHM3Hb COOOIECTBA MPaBO-
BBIX CHCTeM. Benb kakaast mpaBoBasi cucTeMa IoJ] COOCTBEHHBIM YIJIOM 3PEHHUsI paccMaTpHBaeT ollieceMeiHble
Y BHYTPHUTPYIIIIOBBIE 3JIEMEHTHl ICTOYHUKOB M CHCTEMBbI IIpaBa, HOPMAaTUBHOE CBOEOOpasHe M XapakTep MpaBo-
BOTO MOHATHHHOTO (OH[IA.

[IpaBoBas cucrema, eciny Tak MOKHO BBIPAa3HUThCA, O0JIEE «TIOABMKHA», HEXKEIHN ceMbsl mpaBa. [loatomy
oOrmeceMeifHbIe TTPU3HAKN OTPaKAIOTCS B IPABOBOM CHCTEME 4epe3 MPU3My BHYTPHUCHUCTEMHOW mpakTuku. Ha-
TpUMep, XapakTep MCTOYHUKOB TIpaBa B TOM MJIM MHOM aHTJIOCAKCOHCKOW CUCTEME MOXET OBITh Pa3INYHBIM.
CxaxeM, aHTIMACKHUNA 3aKOHOAATENb IPUHIMAET 3aKOH ¢ OOJBIIEH OTIISAKON Ha CyIeOHYIO MPaKTHUKY, HEKEIN
3akoHozaatenb CIIA, KOTOphIi UMeeT o/ PyKoH KoaeKchl. [Ipy 3ToM NpUHIMIHAIBEHOE MOJIOKEHUE CYIE0HOTO
npereseHTa B 000uX ciydasx He MeHseTcs. B Kaxaoil nX MpaBOBBIX CHCTEM XapakTep IMpesoMIIeHHs oOlece-
MEHWHBIX YepT SIBIISCTCS PA3INIHBIM. Y OJTHHX OH MOXKET OBITh BBIpaXKEH sipde, y APYTux — MeHee 3ameTHee. Ha-
NpUMep, B TaK HA3bIBAEMOI JIATHHO-POMAHCKOM IpyIIIe, KyJa B MEPBYIO O4epeb BXOAUT (paHIly3cKasi paBo-
Basl CUCTEMaA, 06meCCMeﬁHbIe YEPTHI BBIPAKEHBI HACTOJILKO CUJIbHO, YTO MHOIJIa UCCIICT0BATEIIb MOXKET IPHUHATH
JTAaHHYIO CHCTEMY 33 POMAaHO-T€PMAHCKYIO CEMBIO.

Ha ypoBHe npaBoBBbIX cHCTEM MbI HE OOHAPYKUM XapaKTEPHBIH JJIs1 CEMbU IpaBa THIl FOPHIUUECKOTO MBIII-
JIeHns1. 3/1eCh MBI IMEEM JIEJI0 C IPaBOCO3HAHMEM HIIM TIPABOTIOHMMAHNEM B IIUPOKOM CMBICIIE 3TOTO CJIOBA.

CrouT 3aMETHTh, YTO CHIEHU(PUIHOCTh KKIOH NMPABOBOI CUCTEMBI XapaKTepHa MPEeX/Ie BCETo s ANHa-
MHYHOM YaCTH €€ IPaBOBOI'0 MacCUBa — IOPUIMYECKON MMPAKTUKH, 3aKOHOTBOpUYECTBa U T.1. He B MeHb1I€El CTe-
MIeHN Ha COOCTBEHHO HAaIMOHAJIBHBIC YEPThI OKA3bIBACT BIMSHHE M XapaKTep IOCyJapCTBEHHOIO YCTPOMCTBA,
0COOEHHO €CIIM I'PaHUIIbI IPAaBOBO CUCTEMBI COBIIANAIOT ¢ KOHKPETHOW TEPPUTOpUEH OIpelesIeHHOTo rocynap-
CTBa, a TAKXKE Pa3IMYHOr0 poja cuennurKa IMOJTUTHYECKUX, SKOHOMUYECKHX, COLUATBHBIX ()aKTOPOB PETHOHA, B
npezenax KOTOporo HaXoIUTCs IIPaBOBasi CUCTEMA.

Kaxnas npaBoBasi cucTeMa HeceT Ha ce0e OTIe4aToK 00IieceMeHHbIX U BHYTPUIPYIIIOBBIX IPU3HAKOB U
o0Jaaer psAaoM COOCTBEHHBIX cnenrduuecknx 4ept. I[103ToMy HEnb3st TOBOPUTH O PAaBHO3HAYHOCTH €€ MTPABOBON
ceMbe, YacThlo KOTOpOW OHa (hakTHYecKH siBiseTcs. Henb3ss KOHCTaTHpOBaTh W aOCONIOTHOCTH HAIIMOHAIBHO-
TOCYAapCTBEHHOTO XapakTepa IPaBOBOM CHCTEMBI, MPENENIbl KOTOPOH MOTYT IPOCTHUPATHCS NANEKO 332 PaMKH
KOHKPETHBIX TrocyaapcTB. Tak, 4acTh aHINIMHCKON NMpaBOBOW CHCTEMBI HAXOAWTCS BO MHOTUX TOCYAapCTBax —
OBIBIINX aHMIIMHCKUX KOJOHHAX. [I0aTOMY HEBepHBIM OyIeT yTBEp)KIaTh, YTO yKa3aHHas CHCTEMa OTpaHUYnBa-
ercst TpaHunaMu BenukoOpurannn wiu Manun. 'ocymapcTBO MOXKET MCHONB30BaTh IETYI0 TaMMY JJIEMEHTOB
Pa3UYHBIX IPABOBBIX CUCTEM.

3akmoyenne. HarmoHanbHas npaeoeas cucmema Kak OOBEKT CPaBHUTEIBHOTO IPABOBEACHUS TpE.-
CTaBISIET COOOW TPABOBOI CHMOMO3 BCEOOIIEro, € IMHUIHOTO U OCOOEHHOTO B CHCTEME MIPaBOBOM PEAbHOCTH,
peanusyronuii cedst B (hopMe onpezieeHHbIX 00lIeceMeHHbIX PU3HAKOB COOTBETCTBYIOIIEH IPABOBOM CEMbH,
MIPU3HAKOB TPYIIIBI MPABOBBIX CUCTEM, OTPAKAIOIIUX BHYTPHCEMEHHBIE M COOCTBEHHO TPYMIIOBBIC IPU3HAKH, U
crenu(pUIEcKNX 4epT, CYIIECTBYIONMX HCKIIOUUTENBEHO B paMKax MPaBOBOW CHCTEMBI TEPPUTOPHATBHOTO HIIH
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MEPCOHATBHOIO XapakTepa. Takas MOIENbHO-CTPYKTYpHAs XapaKTEPUCTHKA OTTPAaHWYMBACT JAHHBIH OOBEKT
MIPaBOBOW KOMITapaTHBUCTUKU OT OCHOBAHHSI CPAaBHUTEIHHO-IIPABOBOM HAYKH — IIPABOBOI CEMBH.

@DeHOMEH NPaBOBOM CUCTEMBI B TEOPHH CPAaBHUTENBHOIO MIPABOBEACHUS, K COXKAIEHUIO, €Ie Malo U3y-
yeH. VIckitoueHne COCTaBIISAIOT JIMIIb KOHKPETHBIC MCCIEIOBAHNS B PAMKaxX OMPENEIEHHBIX CTPaH, 4To Heoboc-
HOBaHHO ITPHUBOJUT K H3JIMIIHEMY OrOCYIapCTBICHHIO PACCMaTPHUBAEMOTr0 HaMH MTPaBOBOTO 00pa30BaHMUs.
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Hocmynuna 19.03.2012

COMPARATIVE LAW AND COMPARATIVE STUDY
OF LEGAL SYSTEMS

A. EGOROV

The legal system is regarded as an independent object of comparative great-vovedeniya - science is
methodologically decisive use of the comparative method in yurispruden-tion. Obsches6emeynye determined,
and the actual intra-national characteristics of the legal system. From the standpoint of these criteria distinguish
the legal system as an object of comparatively legal science and legal family (family law) as a general
comparative model based on the Torah, to be held all of the comparative legal studies. All of the major research
components of the comparative analysis of the legal system offers in terms of legal analysis of the three families
— the Anglo-Saxon, Romano-Germanic and communalism. Points to the problematic character scientific
definition of the legal system, there is no consensus among scientists who speak about independent character of
the subject matter of comparative jurisprudence and the application of the comparative method in legal studies.
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