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VK 343.3/.7

CTAHOBJIEHME KOHIENIIAU OCOBOM )KECTOKOCTH

A.A. KOKYX
(Ilpeocmaeneno: FO.JI. IIpuxonomuna)

B cmamve paccmampusaemcs cmanognenue nowsmus 0cobou dxcecmoxocmu. Buviserena npeemcmeen-
HOCMb HOPM 0elicmEYIoue2o y20106H020 3akoHodamenvcmea Pecnybnuxu benapyco y20n06mbix 3ak0H08 npedul-
Oyuux nepuooos, a makHce 801 YUOHUPOBAHUE KOHYENYuu 0COOOU HCeCMOKOCMU 8 HAYKe Y20I108H020 Npasad
U 8 NPABONPUMEHEHUU.

[onsiTHe «oco0ast )KECTOKOCTh» KaK B HayKe YrOJIOBHOTO IPaBa, TAK U B YTOJOBHOM 3aKOHOJATEIbCTBE
PecnyOnmkn benapychk ncrons3yercs Kak orjeHOYHOE. B HacTosiee BpeMsi B Hayke yroJIOBHOTO IIPaBa OLEHOU-
HBIM KaTETOPHAM yAenseTcs HeMaslo BHUMaHMsA. CyIIecTByeT MHOKECTBO padoT, MOCBAMIEHHBIX JaHHOH TeMe,
MOCKOJIbKY YKa3aHHBIC KATETOPHH MOTYT OBITh CJIOXKHBI 7SI IOHMMAHHS M B CBSI3H C 3THM BBI3BIBATh CYIIIECTBEH-
HBIE NTPOOJIEMBI B TpoOIecce MPUMEHEHHU HOPM, MX cOJepiKamuX. Benb TepMUH «0co0ast )KECTOKOCTE» MOXKET
TOJIKOBAaThCS YUEHBIMHU U IPABOIPUMEHHUTEIISIMH Pa3InIHbIM 00pa3oM. [ToHnManne 0coboif )keCTOKOCTH Kak MpH-
3HaKa IIPECTYITHOTO JIESTHUSI OCIOKHEHO TEM, UTO K €€ COAEepP)KaHHI0 OTHOCAT CHOBA-TAaKU OLICHOYHBIC TTOHATHSA,
TaKHe KaK «UCTA3aAHMD», «KMYUCHHS», «TIIyMICHHE», <OKECTOKOE 00pallleHHe», «KeCTOKOCThY 1 Apyrue [1, c. 1].

C 1eJbIo TOJTHOLGHHOTO UCCIIEI0BAaHUs 0CO00I KECTOKOCTH KaK 3HAYUMOTro JUIsi KBadu(UKAIMU U yro-
JIOBHOTO OTBETCTBEHHOCTH MPU3HAKA HEOOXOAMMO M3y4HUTh €€ pa3BuTHe. [y 3TOro pannoHanbHBIM OYyZIeT pac-
CMOTpETh 3 Mepuoja: JOPEBONIIOIIMOHHBIN, COBETCKUI U COBPEMEHHBIA. Takoe pas/iesieHne IepHoOB SIBISICTCS
TPaIUIMOHHBIM ISl HICTOPUKO-TIPABOBBIX UCCIICAOBAHUN, HO IIPU ITOM, B KaKOH-TO CTENEHH YCJIOBHBIM [1, c. 1].
Jlenenue neproioB HOMOXKET MOCIEAOBATENHHO MPOCIEIUTE 33 CTAHOBJIEHHEM 0C000i sxecTokocTH. OOpamienue
K UCTOPHYECKOMY aCHEKTy IO3BOJIHUT OCO3HATh KOHLEIIINIO OIEHKN 0CO00I KECTOKOCTH B €€ Pa3sBUTHH, TEM Ca-
MBIM 000TaTUB COBPEMEHHOE MPABOIIOHUMAaHKE 1 IIPABOIIPUMEHEHHE.

BriepBble MOHATHE GKECTOKOCTHY OBLIO 3aKPETIICHO B YTOJIOBHOM 3aKOHOJIATEIBCTBE IOPEBOJIIOIMOHHOTO T1e-
prona B 1. 7 cT. 129 VnokeHHs1 0 HaKa3aHUAX YTOJOBHBIX M MCIPAaBUTENBHEBIX 1845 1. (mamee — Yioxernue 1845 r.).
Yka3aHHBIN NPU3HAK OTPaXKasl YCIIOBHUS, KOTOPHIC YCHIMBAIN HaKa3aHUe: «4eM Oosiee ObUIO )KECTOKOCTH, THYC-
HOCTH WJIM OE3HPABCTBEHHOCTH B ACUCTBHSIX, KOMMHU CHE NPECTYIUICHHE OBUIO MPEAYrOTOBISIEMO, PHUBOINMO
B UCIIOJIHEHUE, WU conpoBoXkaaeMo» [1, 2, c. 2; c. 13].

A.T'. MensmukoBa u E.1. JlymaHcKkast OTMEUAIOT, YTO «<«KECTOKOCTh)» CBA3BIBAIACH 3aKOHO/IATENIEM B OC-
HOBHOM C TIPOSIBJICHHEM OTPHUIIATENbHBIX CBOMCTB JINYHOCTH NPECTYIHUKA, YTO, OECCIIOPHO, MPUBOAMIO K YBEIIHU-
YEHHUIO OOIIECTBEHHOH OMACHOCTH COBEPIIEHHOTO MPECTYIICHUS M JIMYHOCTH CyObeKTa MPECTYIUICHNS U TT03BO-
JSUTI0 CyAy ycuiHuTh HakazaHue» [1, c. 2]. «JKecToKkocTh» TakuM 00pa3oM OTHOCHIIACh K MPOSBICHUAM Oecuerno-
BEYHOCTH, O€3HPABCTBEHHOCTH BUHOBHOTO.

TeM He MeHee YroJoBHOE 3aKOHOAATEIHCTBO JOPEBOIIONMOHHOTO MIEPHOAA COAEPKaI0 CMEXHBIE C ITOHS-
THEM <OKECTOKOCTh» Kateropuu. Tak, Yinoxenue 1845 r. B ct. 1489 npenycMmaTpuBalio My4eHHs U UCTSI3aHUS KaK
OT/EJIbHBIE MPECTYIUICHNUS TM00 KaK KBaTU(MUIUPYIOIIUT MPU3HAK TAKMX COCTABOB IPECTYILICHUH Kak PHYUHE-
HUE TEJICCHBIX TIOBPEKACHUH Pa3IMIHON cTereH: TshkecTH (cT.cT. 1477 n 1479 Ynoxernus 1845 r. u ct. 471 VYro-
noBHOTO ynoxkerus 1903 r. (manee — Ynoxxerue 1903 1.), numieHne tuaHON cBOOOABI (cT. 1542 Vnoxenus 1845 r.
u 1. 4 ct. 499 Ynoxenus 1903 r.) [1, 2,3, c.2;c. 162, c. 164, 171; c. 93, c. 99].

CogepirieHne youiicTBa crmocoOoM, «KOTaa YOUTHIN JIMIMIEH )KU3HM 4epe3 MCTA3aHUS WIN )K€ Mepes TeM
MoJBepraeM KakKuM-JIN00 OoJiee W MEeHee KECTOKUM MydeHUsIM» (I 2 cT. 1453 Ynoxernns 1845 r.), 6bu10 KBa-
TUGUIHPYIOMNAM IPHU3HAKOM, YCHIIMBAIOIINM YTOJIOBHYIO OTBETCTBEHHOCTS [1, 2, c. 2; ¢. 158].

Takue MOHATHA KaK “UCTI3aHUA” W “MydeHHS 3aKOHOAATEIEM He PAaCKPBIBAINCH, IO3TOMY MX IMPHU3HAKU
yCTaHaBJIMBAINCh HA MIPAKTUKE B KOHKPETHOM citydae. K ucTa3anusM, HarmpuMep, OTHOCUIIM TOJIOJHYIO CMEPTh,
CKpyUYHBaHHUE TOJIOBBI BEPEBKOM, «OTIETO TPECHYI Yepem» [4, c. 8].

IIpu npunsatun Ynoxenus 1903 r., mpeaycMoTpen 6oee EMKYI0 U KpaTKyr GOpMYyIHPOBKY yOUICTBA
C IPU3HAKOM 0C000i1 jkecToKkocTH: «BHHOBHEIN B yOuiicTBe criocoboM, 0co00 MyYHUTEIBHBIM ISl YOUTOTOY»
(1. 9 cr. 455) [3, c. 91]. Ha naHHOM 3Tarne HCTOPUYECKOT0 Pa3BUTHS K 0CO00 MyUHTEILHOMY CIIOCO0Y OTHOCHIIH
CO3HATEJIFHOE NIPUYMHEHNE MTOTEPIEBIIEMY 0COObIX (pu3mueckux crpagannii [4, c. 10]. K ocoOpM usmueckum
CTpaJlaHUsIM MOXXHO OBUTO OBl OTHECTH UCTSA3aHUsL, )KECTOKHE MyUEHHS.

Vnoxenue 1903 r. Taoke, kak U Ynoxenue 1845 r. comepikalo HOPMBI C HOHSTHEM <OKECTOKOCTBY.
Cr. 282 Ynoxenus 1903 r. npegycMaTpuBalia HakazaHUE 3a «KECTOKOE oOpaleHue ¢ AymeBHOOOIbHBIMH, BBE-
PEHHBIMH Ha/130py WM MONIEYSHNUIO BUHOBHOTOY, I1. 1 cT. 420 3TOr0 e YIIOKEeHHUs — 3a «OKeCTOKoe oOpalieHne
¢ getbMm» [3, c. 84].
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2021 DJIEKTPOHHBIM CEOPHUK TPYJOB MOJIOJABIX CITELIUAJINCTOB
TIOJIOLJKOI'O I'OCYJ[APCTBEHHOI'O YHUBEPCHUTETA

3aKkoHOaTeNb HE PACKPBIBAJI COJIEP KaHHUE JaHHBIX OHTHUIL, UTO BCETIa BBI3BIBAJIO HEKHE CIIOKHOCTH B TIpa-
BOMpHUMeHHUTENBHON mpakTuke. Kak otmevator A.I'. Menbiukosa u E.W. [lymaHnckasi, «uCTsI3aHUE» MOHUMAIU KaK
«TIOCSTATENHCTBO HA JIMIHYIO HEMPHKOCHOBEHHOCTH, KOTOPOE COTIPOBOKAAIOCH MyUSHUAMH U )KECTOKOCTRION [ 1, C. 2].

B Hayke yroioBHOTO IpaBa UCTS3aHUS PaCCMATPUBAIIN KaK MIPUIHHEHUE (I3HIECKON OOIH B Pa3IHIHBIX
tdopmax. «K Takum GopmaM mpesiarai OTHOCHTE: «CEUEHUE PO3TraMH, IPaHbE 3a BOJIOCH, MEKOTAaHHUE, PAa3HOTO
poJia ¥ TBITKH, TTOCIIEACTBUSIME UX MOTYT OBITh pa3IMIHBIE paccTpoiicTBa opranu3Ma. [lox MydeHHAMHU TOHIMAa-
JIOCh IHIICHUE YEJIOBEKa HEOOXOAUMBIX [UIS IIETIOCTH U 3JOPOBBS €T0 YCIOBUH, HAIPUMED, ITUIIH, TUTHS, CBETA,
BO3/yXa, KOTOPOE «OTPaHMYNBACT OTPHUIATEIFHBIM 00pa30M CYIIECTBOBAaHHE YEIOBEKa U TeM, HECOMHEHHO, TIPO-
W3BOJUT MOBpexaeHue Tenay [1, c. 2].

JlvmieHre JIMYHOM CBOOOIBI, «COMPOBOKIAIOIICECS UCTSI3aHUAME U MydeHusMH (cT. 1542 Yioxenus 1845 T.
U B 1. 4 cT. 499 Vnoxenus 1903 r.), npu3HaBaioch 0COOCHHO TSKKOU (POPMOI 3aepKaHUs HIIN 3aKITFOUCHHUS.
[puuém nnst naHHOTO cocTaBa Oe3pa3NNYHO, IPUUNHEHBI JIH MyYSHHUS] HACWIILCTBEHHBIMHU AEHCTBUSIMH MM CaMO
00CTaHOBKOMW 3aKIIIOUeHHUs (CHIPOCTh, XOJIO/ WIH YAyLIUTUBas atMocdepa), He0OX0IMMO TOJIBKO, YTOOBI BCE ATH
My4HUTEIbHBIC JEHCTBUS IPeIyCMaTPUBAINCh BUHOBHEIMY [ 1, . 3].

K ’xecToxomy 00paIieHHI0 OTHOCIIIN «CITydar HAaHECEHHS YBEUbs U PaH, a TAK)Ke HEOTHOKPATHOE CEUCHHUE
po3ramH, 4acTo OBTOPSBIIIeECs] HAHECEHNEM IT000EB, OCTABIIABIINX CIICIBI Ha Telle, M BOOOIIE IMPOIOIDKUTEIIFHOES
MIPUYMHEHUE BCIKUX MydeHuiD» [1, c. 3].

B yromoBHBIX 3aKOHAX TOPEBOJIOIHOHHOTO IEPHOAa TEPMHIH «0CO0asi KECTOKOCThY HE HCIOIB30BaJIC.
OpmHaKO MPUMEHSUTACH CMEXHEIE ¢ «0c000i xecToKocThio» MoHATH. A.I'. Menpmukosa u E.W. Jlymanckas yka-
3BIBAIOT HA TO, YTO 3aKOHOJATENh ONMPEAEII Ty WIM HHYI0 CMEXHYIO KaTETOPHIO B KaYeCTBE CaMOCTOSITEILHOTO
COCTaBa MPECTYIUICHHs, KBATM(DUIMPYIOIIETro NPU3HaKa U B KAYeCTBE OTATYAIONIEro HaKa3aHHUsl 00CTOSTEbCTBA,
«HE JaBasi P dTOM YETKOTO U SICHOTO ompenenenus» [1, c. 3].

Jlig Toro, 4TOOB! 3TO UCIPABUTH, B HAYKe YTOJIOBHOTO NpaBa MPEANPUHUMAIUCH «IIOTBITKH BOCIIOJIHUTD
IaHHBI Tpobern. [Ipu pacKpeITHH comepKaHUs MOHSATHS <OKECTOKOCTBY YUEHBIC HCIIONB30BAN CMEKHBIC TTOHS-
THSI, TAKHE KaK «UCTSA3aHUSA, KMYUCHHS», «CTPATaHI», «0C000 MyUHTEIbHAs O0NbY, «H3IeBaTeIbCTBOY [1, C. 3].

006006111231 BBIIIEU3I0KEHHOE, HEOOXO0AUMO CIETaTh CIEIYIOINE BEIBOIBI:

1. VYroJjoBHOE 3aKOHOJATENBCTBO JIOPEBOJIIOIIMOHHOTO NIEPUOAA HE 3aKPEIIIIO TEPMUHA «0c00ast KeCTo-
KOCTB», OJTHAKO HCIIOJH30BaJI0O CMEKHBIC C HAM MOHATHS: «OKECTOKOE OOpaIlieHue», «MYUCHH», «HCTI3aHUCY,
«0co0asi My4UTeNIbHOCTb)» U JIpyTHE.

2. TlopucrszaHreM NOHUMAIIOCh MTOCATATENLCTBO HA JIMYHYIO HETTPUKOCHOBEHHOCTh, KOTOPOE COIPOBOXK-
JTAJI0OCh MYYCHHUSMH H KECTOKOCTBIO.

3. KkecToxoMy oOpallleHHI0 OTHOCHIIN HAaHECEHHE YBEeUbsl U PaH, a TAK)Ke HEOJHOKpPATHOE CeYeHHEe PO3-
raMH, 4acTo IOBTOPSABIIEECS HAHECEHHEM I0O0EB, OCTABIABIINX CIEAbI HA Teje, U BOOOIIE MPOIODKUTEIEHOE
MPUIHHEHUE BCIKUX MYYCHUM.

4. Tlog My4YeHHUSIMH TTOHUMAJIOCH JIUIICHUE YEIOBEKa HEOOXOIUMBIX IS IEJIOCTH U 3I0POBBSI €T0 YCIIO-
BUii, HATIpHUMeD, MHUILH, TUThs, CBETA, BO3/[yXa, KOTOPOE OIPaHMYMBAET OTPUIIATEILHBIM 00pPa30M CYIIECTBOBAHHUE
YeloBeKa U TeM, HECOMHEHHO, IIPOU3BOINT IIOBPEXKICHUE TEIa.

5. K 0c0060 My4uTensHOMY CIIOCO0Y OTHOCHIIH CO3HATEIFHOE IPHYMHEHIE MTOTEPIIEBIIEMY 0COOBIX (hr3u-
geckux crpajgannid. K ocoObM pu3nyeckuM cTpagaHusM MOKHO ObIIIO ObI OTHECTH UCTSA3aHUS, JKECTOKUE MYUEHHUSI.

YT0I0BHOE 3aKOHOIaTEIIECTBO COBETCKOTO MIEPHOJIA CTAIO IIPEEMHNKOM 3aKOHOIATEeIIHCTBA JOPEBOIIOLIH-
onHoro repuoaa. I1. «u» ct. 25 YronosHoro kogekca PCOCP 1922 r. (manee — YK PCOCP 1922 r.) 3akpemsit
JKECTOKOCTh B KadeCTBe 00CTOSITENLCTBA, OMPEACISIONIET0 Mepy Haka3zaHus [5, c. 4]. Takxke B yroJIOBHOM 3aKO-
HOJaTeJIhCTBE COBETCKOTO MEePHOa OBIIIN 3aKPETIIICHBI CMEXHBIE C «0C000H JKeCTOKOCTRIO» KaTETOPHH U CaM IIPH-
3HaK 0C000I KECTOKOCTH.

Cnoco0, HOCSIIMI XapakTep My4YeHUI MM UCTA3aHUM, ObLI 3aKperyiéH B KauecTBe KBaJIH(UIMPYIOIIETO
MPHU3HAKA YMBIIIJICHHOTO IPUYNHEHNS TSXKKUX TEJIECHBIX MoBpexkaeHuil B 4. 2 c1. 149 YK PCOCP 1922 r. u .
«06» ct1. 219 YronosHoro koaekca BCCP 1928 r. (nanee — YK BCCP 1928 1.); yMBIIIUICHHOTO HaHECEHUs! yaapa,
M000EB WM WHBIX HACHIBCTBEHHBIX ACUCTBHUH, MPUUMHUBIINX QU3HUECKyI0 60116 B 4. 2 cT. 157 YK PCOCP 1922
r. u B 1. «O» cT. 223 YK BCCP 1928 r. «IIpnunHeHne MydeHH 1 GU3NIECKUX CTPaTaHNi MOTEPIEBIIEMY SBIIS-
JIOCh TIPU3HAKOM, YCHJIMBAIOIIUM OTBETCTBEHHOCTHY B CT. 160 YK PCOCP 1922 1. 1 B 1. «O» ct. 226 YK BCCP
1928 r.[1, 5, 6, c. 4; c. 25-26; c. 53-54].

B yromoBHOM 3aKOHOJATENIHCTBE COBETCKOTO MEpHOJa 0CO00 MYUHTENBHBINH CIIOCOO MPH COBEPIICHUH
yOwuiicTBa ObII 3aKperuI€H B MyHKTE «B» cT. 142 YK PCOCP 1922 r. cnenyromumm o0pa3zoM: «YMbIIIIEHHOE YOI~
CTBO, COBEPIIEHHOE CIIOCOOOM, 0CO00 MYyYUTEIBHBIM ISl youToroy [5, c. 24]. 3aKOHOIATEILCTBO TOTO BpEMEHH
emé He MPUMEHSUTO OoJiee COJIepKATEIBHOTO TOHATHA, YeM «0c0o0as MyduTebHOCTEY. K 0000 MydunTensHOMY
CIoco0y OTHOCHJIM NMPUYHHEHNE 0C000 TSHKKUX CTPaJaHMi: OTpaBiIeHUE MEJICHHO JIEHCTBYIOIINM, TIPHYHHSIO-
UM TSDKKHE CTPaJIaHus SI0M, HaHECEeHHe OOJIBIIOTo KOJIMuecTBa paH [7].

B YK BCCP 1960 r. noHsTHE «0C00ast )KECTOKOCThY» OBLIO 3aKPEIIEHO BIIEPBBIE M KaK 00CTOSITETLCTRO,
OTSTYaroIIee YroJIOBHYIO OTBETCTBEHHOCTh NpH HazHadeHuw HakazaHws (m. 7 cr. 38 YK BCCP 1960 1.), 1 xak
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KBaIN(UIUPYIOLUUN TPU3HAK OTJEIBHBIX IPECTYIUIEHUS («YMBIIUIEHHOE YOUICTBO, COBEPLIEHHOE C 0CO0OH XKe-
cToKOCThIO» — I1. «e» cT. 100 YK BCCP 1960 r., «/lypHoe oOparieHre ¢ BOCHHOIUICHHBIMU» — M. «a» CT. 257) [8,
c. 13,33, 71].

[TockonbKy 3aKOHOAATENBHOE 3aKPEINICHNE OTIPEIETICHHUSI 0CO00H KECTOKOCTH BCE TaK JK€ OTCYTCTBOBAJIO,
TO CUMTaeM HEOOXOIMMBIM OOpaTHTHCS 3a pa3bsACHEHNEM K nocTaHoBieHuio [ireayma Bepxosroro Cyma CCCP
Ne 4 «O cyneOHOI pakTHKe 10 AeixaM 00 yMBIIUIEHHOM yomiicTBe» oT 27.06.1975 . (namee — [Ineaym Bepxos-
Horo Cyma CCCP), B 1. 9 KOTOPOTO pa3bsICHEHO, YTO K 0CO0O0H KECTOKOCTH MOTYT OBITH OTHECEHBI CITy4daH, KOT/1a
K TOTEPIEBIIEMY YMBIIUICHHO IPUMEHSUTICH ITBITKH, HCTA3aHUS IN00 0COObIE CTpaaHus ITyTEM HaHECCHNUS O0JIb-
IIOT0 KOJIMYECTBA TEJIECCHBIX TTOBPEXKICHUH WIIN UCIIOJIb30BaHMSI MyYHUTEIHHO JCHCTBYIOLIETO 5171, TaKkKe 00 0co-
0011 )KECTOKOCTH MOKET CBUJICTEIBCTBOBATH (DAaKT MPUUMHEHUST OCOOBIX CTPaJaHuil B MPUCYTCTBUH OJIM3KUX HO-
TepHEBILIEMY JINI], KOT'/Ia BHHOBHBIN CO3HABAJI, YTO NPUYMHSIET UM 0COOBIE CTPaaHus, B TIIYMJIICHHU HaJ TPYIIOM,
KpOMe CITy4aeB €ro YHUUTOXKEHHS WM PacUJIeHEHUs ¢ LENbI0 CKPBITh pecTyIuieHue [9].

Hcxons u3 pazwsicHenus [Inenyma BepxoBroro Cyna CCCP, MOXHO clienaTh BBIBOJA O TOM, UTO MOHSATHE
«0c00ast )KECTOKOCTB)» SBIISIETCSI MOHATHEM C OOJBIIMM 00BbEMOM, YeM «ocobasi MyuuTeNnbHOCTE». Kak oTMeuaer
M.K. AxusHi: «YkazaHrne Ha 0co00 MyYHTEIBHBIA CIIOCO0 YOMICTBA HE OXBATHIBAJIO BCEX CIIydaeB yOHWICTBa,
CBHJIETENBCTBYIOIUX 00 0CO00M )KECTOKOCTH MPECTYIHUKA, YTO B CBOIO OUEpE/lb NPUBOAMIO HEPEIKO K pa3Ho-
6010 B cynebHoi npakTuke. M €m0 He B 3aMeHe OAHOTO TePMMHA APYTHM, a B TOM COJICpKaHUU, KOTOPOE BKJIa-
JBIBACTCS B ATOT NpH3HaK. [IoHATHE «0co0ast )KECTOKOCTh)» SIBISIETCS 00Jiee TOUHBIM, Ooee IMUPOKUM, OXBATHI-
BaeT Bc& MHOT00Opa3ue cirydaeB, IPH KOTOPBIX YMBIIUICHHOE YOuiicTBO mproOpeTaeT oco0yio onacHOCTh. [Ipn
3TOM caMo c000ii pazymeeTcs, 4To YOUICTBO JOJIKHO KBaTH(UIMPOBATHCS KaK 0C000 )KECTOKOe, KOrjaa OHO CO-
BEPIICHO B 0000 MyUUTEIBHBIM JIJISI TOTEpPIIEBIIero criocobom» [10, c. 237].

B cBoro ouepeip, MOHATHE «GKECTOKOCTH» OBIIIO 3aKPETUIEHO KaK CII0CO0 COBEPILECHNUS IpecTyIuIeHuH: «Jlo-
BesieHue 10 camoyouiictBay (ct. 105 YK BCCP 1960 r.) u «IIpectynHble IeiicTBIS BOGHHOCTYXKAIIIETro, HaXoIs-
merocs B mieHy» (. «o» ct. 254 YK BCCP 1960 T.) [8, c. 34, 70].

Ha ocHOBe BBIIIEH3II0KEHHOT0, HEOOXOANMO CIENaTh CICIYIOINE BEIBOIBL:

1. VYromnoBHOE 3aKOHOAATEIBECTBO COBETCKOTO MEPHOAA CTAJIO IPEEMHUKOM YTOJIOBHBIX 3aKOHOB JIOPEBO-
JIFOITMOHHOTO MEepHOo/a.

2. YK BCCP 1960 r. BriepBbIe 3aKpeIIII TEPMHIH «0C00ast dKECTOKOCTHY.

3. B coBerckuii mepno/| 3aKOHOIaTEIBHOE 3aKPEIUICHHUE ONPEICJICHUIH MTOHATHH <«OKECTOKOCTBY, HCTsI3a-
HUE», «MyUEHHE» BCE TaK ke OTCYTCTBOBas0. Ho MOSBHIICS CMEXHBIN C yKa3aHHBIMH MOHATUSAMHU Oosiee EMKUI
TEPMHH — «0c00ast )KECTOKOCTbY», 3aKOHOIATEIBHOTO 3aKPEIUICHHS ONpeIeNIeHNs] KOTOporo Takke He Obuto. Cy-
niectBoBaio pasbsicHerue [Tnenyma BepxosHoro Cyma CCCP, B KOTOpOM K 0CO0OOM KECTOKOCTH OTHOCHIIUCH
MIBITKU, UCTS3aHUSA, IPUIMHEHUE 0COOBIX CTpalaHuil, 0COOBIX CTpaJaHUH B IPUCYTCTBUH OJIU3KUX MOTEPIEBIIEMY
JIMILL, TITyMJICHHUE HaJ TPYTIOM.

JHeiicteyromuii YronoBHbIN koneke Pecrrybmmuku berapycs 1999 r. (manee — VK PB 1999 r.) coxpanmi
MIPEEMCTBEHHOCTh YTOJIOBHBIX 3aKOHOB IPOILIBIX MEPHOAOB, B KOTOPHIX BCTPEYATIOCH MOHATHE «0CO0ast )KeCTO-
KOCTb». B yKka3aHHOM yroloBHOM 3aKOHE, B II. 5 CT. 64, «0co0as K€CTOKOCTh» 3aKperIeHa Kak 00CTOsTENbCTBO,
OTATYAIOIIee OTBETCTBCHHOCTh, M KaK KBaTH(PHIMPYIOMNN MpU3HAK B M. 6 4. 2 cT. 139: «yOmiicTBO ¢ 0coOoi
JKecToKocThIoN [11].

Kpamnpuumpyrommii criocod cosepuieHust youicTBa copMynnpoBaH Kak «yOHICTBO, COBEPIIEHHOE C
0co000it xecTokocTpio» B . 6 4. 2 cT. 139 YK PB 1999 r. [11]. 3akoHOAaTEMPHOE 3aKPEIUICHAE OIPEICIICHS
MOHATHS 0c000i1 KECTOKOCTH HO-TIPEKHEMY OTCYTCTBYET, TIOATOMY 00paTUMCS K ocTaHoBieHuto [Inenyma Bep-
xoBHoro Cyna Pecnyonuku benapyck ot 17.12.2002 r. Ne 9 «O cyneOHoit mpakTHke 1o 1eiaam o0 yOuicTBe»
(manee — [Inerym Bepxosroro Cyna Pecrryommku benapycs) B 1. 10, KOTOpEI pa3bsiCcHSET, 9TO MPU3HAK 0COO0H
JKECTOKOCTH MMEET MECTO B TeX CIydasx, KOTAa K MOTEPIeBIIeMy IPUMEHSUINCH IBITKH, UCTS3aHUE UM COBEp-
aI0Ch TIAYMJICHHE HaJ] )KEPTBOM TUO0 «KOTAa YOUICTBO COBEPIIEHO CITOCOOOM, KOTOPBIN 3aBEIOMO JJIsi BHHOB-
HOTO CBSI3aH C NPUYMHEHHUEM IOTEPIIEBIIEMY OCOOBIX CTpaJaHui (yMBIIICHHOE HaHECEHNE OOJIBIIOrO KOoJInye-
CTBA TEJECHBIX IMOBPEXKICHUH, NCTIOIb30BaHUEM MYYUTEIHHO AEHCTBYIOIIETO A2, KHCIOTHI, COXOKEHHE 3a)KHBO,
JUTATENIFHOE JINIIEHUE MTUIIH, BOABI, BOCTIPEIIITCTBOBAHNE OKA3aHUIO IOMOIIN YMHUPAIOIIEMY B HENISX MPOATICHHS
My4eHH kepTBbI)». Oco0ast >KeCTOKOCTh MOXET BHIPa’KaThCsl TAKXKE B MPUUMHEHUH OCOOBIX CTpajaHuil B NpH-
CYTCTBUH OJIM3KHUX ITOTEPIICBILEMY JIHL, B IPUCYTCTBHHU Clieytomel >kepTsol [ 12].

ITocranosnenwne [Inenyma Bepxosaoro Cyna Pecrry6nukn benapych coxpaHHIo HEKYIO IPEeMCTBEHHOCTb
B TOJIKOBaHUH 0CO0O0H kecTOKocTH ¢ moctaHoBieHueM [Inenyma Bepxosraoro Cyna CCCP B ToM, uTo 006 0c000#
JKECTOKOCTH CBUAETEILCTBYIOT IBITKH, UCTS3aHNE, IPUIMHEHNE OCOOBIX CTpaJaHuii, IPUYNHEHHE 0COOBIX cTpa-
JTaHWH B TIPUCYTCTBHHU OJM3KUX MOTEPIIEBIIEMY JIHIIL.

HUctazanus, MydeHus, U34€BaTeIbCTBO, IBITKA BCTPEUAOTCS B AEUCTBYIOIEM YrOJOBHOM 3aKOHE KaK CIO-
COOBI COBEPIICHNS PECTYIUICHIH — CIIOCO0 COBEPIICHNUS NMPECTYIUICHHS, HOCSIINI XapaKkTep MyUIeHHUS FIIU UCTSI-
3aHUS, 3aKPEIUIEH B Ka4eCTBE KBATM(UIMPYIONIETO MPHU3HAKA YMBIIUICHHOTO IPHYNHEHNUS TSKKUX TEIECHBIX I10-
BpexkaeHui (1. 3 4. 2 ct. 147); yMBIIUIEHHOTO IPHYUHEHNS MEHEee TSDKKHAX TeJIECHBIX MOBpexIeHuH (4. 2 cT. 149);
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MOXHUIIeHHs YesoBeka (1. 7 4. 2 cr. 182); He3akoHHOTO JnieHHs cBo0ob! (4. 2 ¢T.183); npeBbIeHNs BIaCTH WK
Ciry)KeOHbIX ToHOMOYMH (4. 3 cT. 426); 3nmoynoTpeOieHus BiIacThlo, O€3eHCTBHS BIACTH JIMOO MPEBBIICHHUS
BIacTH (4. 2 cT. 455); HapyIIeHUs 3aKOHOB U 00BIYaeB BOWHEI (4. 2 cT. 135), npuHyXAeHUS K 1ave MOKa3aHuit (4.
2u3cr. 394) [11].

B cr. 154 YK PB 1999 r. ucta3anune 3akperieHO Kak OTAEIbHOE MpecTymuieHne. B 1. 1 yka3zaHHOH cTaThu
MPUBEJICHO ONpE/CICHHE UCTA3aHMS: 3TO «YMBIIUICHHOE NMPUYMHEHNE TPOJOIDKUTENBLHON 00MM WM My4YeHUH
Croco0amH, BBI3BIBAIOIIMMHU 0COObIe PHU3NUECKHE U TICMXUYECKHE CTPaJaHus IIOTEepIIeBILero, 00 cucremarnye-
CKoe HaHeceHHe o0oeBy. Clie10BaTeNbHO, TOHITHE «MYUCHHUS SBISETCS YaCThIO ONPEIETICHUS MOHATHS «UCTS-
3anue» [11].

Taxast cMexHast ¢ «0C000H )KECTOKOCTBIO» KaTEerOpHs KaK «’KECTOKOCTB) 3aKpeIlieHa KaK OTAeJIbHOE Ipe-
CTYIUIEHHE: KeCcTOoKoe obOpameHne ¢ )uBOTHBIME B cT. 339.1 YK Pb 1999 r. XKectokocts B YK PB 1999 r. 3a-
KpEIUIEHa W B KaueCcTBE CIIOC00a COBEPIICHMS NPECTYIUICHHH: MPOTHB 0€30MIaCHOCTH 4eloBedecTBa B CT. 128,
JIOBE/ICHHE JI0 caMoyOuiicTBa B cT. 145, 3noynorpediieHre npaBaMu OleKyHa WU MOTeuuTeNs B ¢T. 176, opranu-
3anus He3aKOHHOW MUTpanuu B cT. 371.1, HapyIeHre ycTaBHBIX MPABIUI B3aUMOOTHOIICHHH My JTHIIaMH, Ha
KOTOPBIX PACHpPOCTPAHIETCS CTaTyC BOGHHOCITYXKAIIET0, IPH OTCYTCTBUU OTHOIICHNH MOAIMHEHHOCTH B CT. 443
YKPB 1999 r. [11].

[TogBozast UTOT BCEro Uccne10BaHus HEOOXOANMO OTMETHTH CIEYIOIIee:

1) JeiicTByolee yrojJoBHOe 3aKOHOIaTenbcTBO Pecyonuku benapych cOXpaHHIIO HEKYIO PEEMCTBEH-
HOCTb 3aKOHO/IATEIbCTBA JOPEBOIIONHOHHOTO ¥ COBETCKOTO IIEPHOI0B, @ IMEHHO B UCTIOJIb30BAHUH B YTOJOBHBIX
3aKOHaX CMEXHBIX C 0CO00H JKECTOKOCTBIO KaTE€ropuii, a TAKXKe B TOJIIKOBAHUH 0COOOH JKECTOKOCTH ITOCTaHOBJIE-
Husamu [Ineryma Bepxosraoro Cymza CCCP u Iltenyma BepxoBroro Cyna Pecrrybnmku Benapycs.

2) YTomoBHOE 3aKOHOAATENHCTBO MOCTEIIEHHO 3aKPEMUIIO TOHATHE «0C00as KEeCTOKOCThY. [10CKONBKY
yKa3aHHOE MOHSTHE COAEPKUT B ceOe Hanbouipliee KOJTNUECTBO IMPU3HAKOB, II0 CPABHEHUIO C TAKUMH MOHATHSIMU
KaK «0co0asi My4HTEIIbHOCTbY, «HCTSI3aHUE», «MydeHHs». TO ecTh «0co0as JKECTOKOCThY SIBISIETCSl HambOoliee
CUIMPOKUM» 10 00BbEMY M BKIIFOYAET B Ce0s TIOHATHUS «0CO0asi MyUYUTEINbHOCTBY, «UCTA3aHUEY, «MYUCHUS.

3) HecmoTps Ha TO, UTO «OCOGAsE FKECTOKOCTHY SBIISCTCS CAMOCTOSTEIbHBIM MIPU3HAKOM, TAKHE CMEIKHBIC
KaTETOPHH KaK «MY4YEHHUE», «UCTSI3aHUE» HE TONBKO BXOJT B COJIEpIKaHUE MOHITHS 0COO0M HKECTOKOCTH, HO U SIB-
JSIOTCS OTASJBHBIMH IPECTYIUICHHAMH.

4) TlockombKy «0c00asi }KEeCTOKOCTBY IO-TIPEKHEMY SBIACTCS OLCHOYHBIM HOHATHEM, TO HEOOXOIMMO
yriryOIeHHOE U3ydeHHE NOHITHS 0COOO0M )KECTOKOCTH M CMEXHBIX C HEH KaTeropHi, Tak Kak OHH SBIIFOTCS (hop-
MaMH TIPOSIBIICHUSI 0CO00H KECTOKOCTH.

5) Tloka B HaydHOM 00OpOTE HE BBIBENETCS MOHATHE 0OJiee KOHKPETHOE, 10 CPABHEHHIO C MOHITHEM
«0c00ast JKECTOKOCTBY, TO B YTOJIOBHOM 3aKOHOJIATENILCTBE CIIEAYEeT IPUMEHITh TEPMUH «0C00ast )KECTOKOCTBY.
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