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HNOHSTHUE YECTHU 1 JOCTOUHCTBA B KOHCTUTYIIMOHHOM ITPABE

A. Il. OBCAHKHHA
(Ilpeoocmaeneno: kano. opuo. nayk H. B. ITAXHOBCKAA)

B cmameoe MCC]Z@O)/IOI’I’!C}Z B0NPOCHL NOHAMUA Yecmu U 00CMOUHCMBA KAK Kameeopuﬁ KOHCmMuUumyyuoHHo20
npaea, ykaszvledemcs Ha ux omjiaudumeslbHoble ocobennocmu. Hpoeobumcz AHaIU3 HOpm MeJICdyHapO()HOZO npaea
U 3aKOHO0AMeNbCmed Pecny6jzu1<u Eefzapbe 6 obnacmu 3awumol yecmu u 0ocmouHcmaa.

[ToHATHSA «UECThY U «TOCTOMHCTBOY» HOCAT KOMIUIEKCHBII XapaKTep, TOCKOJIBKY OXPaHIIOTCS Pa3IndHBIMA
OTpacIIsIMU IIpaBa, UIMEIOT PA3IMYHBIA MEXaHN3M U 00beM MPABOBOM 3aIUTHI.

Takue KaTeropuy Kak «4ecTb» U «IOCTOMHCTBO» UMEIOT OMPEEICHHYIO HAlPaBICHHOCTh. VX 00beKTOM
SBJISTFOTCSI, IPEKAE BCETO, YETIOBEK MM TPYIIA JIFOACH, WIIH KOJUIEKTUB, MIIK B O0Jice MIMPOKOM IIIIaHE — HALHSL.

C Touku 3peHus 00merIIocoPCKUX MOAXO0I0B YECTh — JOCTOWHBIE YBAXXCHUS U TOPIOCTH HPAaBCTBEHHBIC
KaTETOPUH YEJIOBEKa; €ro COOTBETCTBYIOIIUE MMPUHIMITBI. YeCTh MOXKET OLIEHMBATHCA KaK OTHOCHTEIBHOE MTOHS-
THE, KaK JyXOBHOE JIOCTOMHCTBO YEJOBEKa, HHUIMMPOBAHHOE K JKH3HU ONPEACIEHHBIMH KYJIbTYPHBIMH HIIH 00-
IIECTBEHHBIMU TPaJULIISIMH, MaTEPHAILHBIMHU (PAKTOpaMHU WITH NIEPCOHANBHBIMU aMOUIMSMH. JJOCTOMHCTBO ke eCTh
yBa)KEHHE U CaMOYBa)KEHHUE YEJIOBEUECKON INYHOCTU KaK MOPaJIbHO-HPAaBCTBEHHAs KaTeropus, Ol[eHKa YeJIOBeKa
CO CTOPOHBI €r0 BHYTPEHHEH IIEHHOCTH, COOTBETCTBUS CBOEMY IIpEJHA3HauYCHHMIO, 0a3a U1t GOpMHUpOBaHUS Mpa-
BOCO3HaHHS ¥ 00pETCHHUS] MaTepPHAIbHBIX U HEeMaTepHaIbHBIX MIPaB.

O6e 3THYeCKHe KaTerOpUHY 3aTparuBaroT JyXOBHOCTh, HPAaBCTBEHHOCTh. A OTJIMYHE YECTH OT JOCTOMHCTBA
3aKJIFOYACTCsl B TOM, YTO TIEPBOE MOHATHE XAPAKTEPU3YETCsI OOBEKTUBHOCTBIO, @ BTOPOE — CYOBEKTHBHOCTHIO.
YecTh MMeEET OTHONLICHHE K COL[MANBLHON OLICHKE JICHCTBUI YelloBeka, ero odpasa >xu3Hu, 3aciyr. Obnaaath ye-
CTBIO 3HAYUT 3apaboTaTh 70OpOE UMsl.

[IpaBoBoe peryanpoBaHKe YECTH U JOCTOWHCTBA NPEACTABICHO Ha IBYX YPOBHSX: MEKIyHAPOIHOM U HAIU-
OHAJILHOM.

Ocoboe BHMMaHKE B HOPMax MEXITyHapOIHOTO MpaBa yIeNseTcsl TOCTOMHCTBY JinuHOCTH. Tak, [Ipeam-
Oymna BeeoOmeit [lexmapanuu npas genoBeka, mpuasaTon 10 mexadps 1948 r. (nanee — [exmapamus) pe3oaronuei
I'enepansHO#t Accambien OOH, conepsKHUT MONTOKEHUSI, COTTIACHO KOTOPBIM «IIPU3HAHUE JOCTONHCTBA, IPUCYIIETO
BCEM WICHAM YeJIOBEUECKOM CEMbH, H PaBHBIX HEOTHEMJIEMBIX IIPAB UX SIBJISIETCS OCHOBOW CBOOOIbI, CIIpaBE|JIN-
BOCTH M BceoOIero Mupay. B 3axmoantensHoi yacTy [IpeaMOyiisl TOBOPHUTCS, YTO K HCTIOJIHEHHUIO €€ TTOJI0KECHUH
«IIOJDKHBI CTPEMUTHCS BCE HApOJIbl M TOCYapCTBa C T€M, YTOOBI KXKIbIi YeIOBEK, M KaykKAbIi OpraH oOIIecTsa ...
CTPEMIIIUCH ITyTEM ... COJIEHCTBOBATh YBA)XKEHHUIO 3TUX IIpaB U cBoOO...» [2].

CornacHo ct1.5 Jleknapaiyy yCTaHOBIICHO, YTO HUKTO HE JJOJDKEH MOJBEPraThCs MBITKAM MIIH JKECTOKHM,
6ecyenoBEeYHBIM WIIH YHIIKAIOIUM €T0 JOCTOMHCTBO OOpalleHHIo U Haka3zaHuio. Kaxplii yenoBek, rie Obl oH
HU HaXOJWJICS, UIMEET MPaBO Ha MPU3HAHUE €r0 MPaBoCyOBeKTHOCTH [2].

B MexayHapoaHOM MaKTe O TPaXKIaHCKUX U MOJUTHIECKHUX TpaBax 1966 T., craBmieM 00s3aTenbHBIM JIIS
Pecny6mmkn benapycs (Torna eme BCCP) 65110 3aKkpeniieHo, YTo JOCTONHCTBO JINYHOCTH MPHCYIIIE BCEM YJIeHaM
YeJI0BEYECKOT0 O0IIEeCTBa, OHO ABJISIETCS OCHOBOW CBOOOIBI, CIIPAaBEAJITMBOCTH M BCEX HEOTHEMIIEMBIX IIPaB JIHY-
HocTH [5]. OHaKO HeNb3sl OTPaHNYHUBAThH TOHUMAHKE JOCTOMHCTBA IMYHOCTH JIMIIL KPYTOM JIMYHBIX NIPaB U CBO-
60x1. MoxHO 0051a5aTh HEOTHEMIIEMBIMHU TTPABAMHM, HO JINYHOCTHAs CAMOOIIEHKA YeJIoBeKa Oy/1eT HU3KOM, ecin OH
yIeMIieH B cepe connaibHO-3KOHOMUYECKUX U CONMAbHO-KYJIBTYPHBIX IpaB 1 cBoOoa. [Ipudem 3aeck npexne
BCETr0 BaKHA €r0 CaMOOIICHKA, €ro IMOJIOKEHHE B YCIOBUSIX KOHKPETHOTO OOIIECTBAa M TOCYAApCTBA, KOTOPHIE
JIOJDKHBI 00ecTieunBaTh paBHOIIPaBHE.

INonosxenust [1akta o TpaXkJaHCKHUX M TTOJUTHYECKUX TPAaBax MOATBEPXKIAET, YTO KKIBIH 00JIajaeT J0CTo-
WHCTBOM JINYHOCTH, ¥ HUKTO HE JIOJDKEH ITO0/IBEPraThCsd MEAUIMHCKUM U HAYYHBIM OITBITAM 0€3 CBOEr0 COTJIacus —
HHUKAKOH 4eJI0BEeK He JIOJDKEH OBITh MMOJIBEPIKEH YHIKAIOIIEMY, OecueIoBeUHOMY OTHOIIeHH!o (cT. 7) [5].

OT™MeTHM, 4TO JOCTOMHCTBO JINUHOCTH 3aIUIIAETCS HOPMaMH MEX/yHapOJHOTO IIpaBa ¢ CaMOro POXKICHUSL.

Hanpuwmep, B [IpeamOyne Konennun o npaBax pedenka ot 20 Hos0ps 1989 rona (nanee — KonBeHtus)
TOBOPHUTCS, YTO JETSIM TpedyeTcst 0cob0e OTHOIIEHHUE, O KaKJOM peOCHKE TOJDKHBI 3a00THTHCS KaK 10 POXKIe-
HUSI, TaK M I0CIIE, B CHITY €ro (M3NYecKor MM yMcTBeHHOH Hespenoctu [3]. Jlanee, B c1. 19 KonBenunu roso-
PHUTCSI, YTO BCE TOCYIapcTBa, MpUHABIIHE KOHBEHIHIO, TOKHBI 3aKOHOIATEIBHO YPETyJINPOBAaTh HEOOXOIH-
MBI€ CONMAIbHBIE, TIPOCBETUTENIBHbIE, R AMHUHACTPATUBHBIE MEPHI ISt 00ECTIeUeHNs 3aIIUTHI peOeHKa OT JF0OBIX
(dhop™m Hacwus (GU3UIECKOTO HITH IICUXOJIOTHYECKOT0) M HHBIX HEeTaTUBHBIX jaercTBui [3]. Mcxons u3 Ha3BaH-
HBIX TTOJIOXKEHHUH CIEeTyeT, YTO CTPAHbl yYaCTHUKH JaHHOW KoHBeHIMHN 00s13aHEI CO3aTh TaKWe YCIOBHS, B KO-
TOPBIX BOIIPOC O 3J0POBOM (PU3UIECKOM M ICUXUIECKOM COCTOSIHUHM JA€TEH BHE 3aBHCHMOCTH OT X BO3PAaCTHOM
TPYIIIBI TapaHTHPOBAJICS.
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Koncturynus PecnyOnuku Benapyck conepuT Taxke HOpMY OOS3BIBAIOIIETO XapakTepa JIsi BCeX
CyOBEKTOB KOHCTUTYIIHOHHO-NIPaBOBBIX OTHOoUIeHUi. Hampumep, cornacuo ct. 53 Koncturyuun Pecnyonuku
benapycs ycTaHOBIEHO, YTO «KaXIbI 00s53aH yBa)kaThb JOCTOWHCTBO, IIPaBa, CBOOOMBI, 3aKOHHBIC WHTEPECH
IpYTHX A [4].

B nanHO# cTaThe 3adukcupoBaHa 00SI3aHHOCTH KaXKAOTO JIMIA ASHCTBOBATh TAKUM 00pa3oM, YTOOHI yBa-
JKaTh JOCTOMHCTBO, ITPaBa, CBOOOIBI 1 JIETUTUMHBIE HHTEpeCH! NpounXx Jiuil. [1o cymecTBy, B HEHl peus HAET O TOM,
YTO NpaBa MHINBHIYyMa 3aKaHIMBAIOTCA TaM, TJIe HAUWHAIOTCSI TPaBa APYroro denoBeka. HeBbIoNHEHNE TaHHOH
00513aHHOCTH BJICYET IOPUIMIECKYIO OTBETCTBEHHOCTD.

B 3akoHonarenscTBe PecriyOnuku benapych ycTaHOBIIEHBI OXpaHUTEIBHBIE HOPMBI B Chepe 3alUThl YECTH
U JIOCTOMHCTBA uesioBeka. Tak, B YroioBHOM Kozekce PecriyOmiku benapych npucyTcTByeT COCTaB MpecTyIuie-
Hus «Kneseray, B Kogekce Pecrryonuku benapycs 00 aiMUHHUCTpaTHBHBIX PAaBOHApYyLIEHUsIX — «OCKOpOIeHHEY,
I'paxnanckuii kogeke Pecnyonuku benapych npeaycMarpruBaeT BO3MOXKHOCTH B3BICKaHUSI MOPAJILHOTO Bpena
3a HapylIEHUE YeCTH U JOCTOMHCTBA IPakJaHUHA.

B xoncturynnonHoMm npase Pecmy6nmku benapychk TOCTOMHCTBO — KPUTEPHH OTHOMICHHS TOCYIapCTBa
K JITYHOCTH M €€ IPAaBOBOMY CTaTyCy KaK BBICIICH COIMAIbHON IIEHHOCTH. MHOTHE rOCyapcTBa B CBOEM 3aKOHO-
JaTeIbCTBE HE TOJBKO NMPHU3HAIOT YECTh M TOCTOMHCTBO YEJIOBEKA B KAYECTBE BHICIIEH CONMAIBHON [IEHHOCTH,
HO U IIPEAYCMAaTPHBAIOT Pa3INdHbIC (DOPMBI €T0 3aIIHUTHI.

B cootBerctBuu co ct. 25 Korctutynnu Pecniyonukn benapych onpeneneHo, 9To «rocyaapcTBo odecre-
YHBaeT CBOOOy, HETIPHKOCHOBEHHOCTD M IOCTOMHCTBO JIMYHOCTH. OTpaHNUCHNE WM JUIICHHUE JINYHOH CBOOO/IBI
BO3MOYKHO B CIIy4asiX M MOPsIIKE, YCTAHOBIEHHBIX 3aKOHOM» [4].

Koncrurynust Pecnyonuku benapych comepuT Takke HOpMY OOSI3bIBAIOIIErO XapakTepa AJisi BCeX
CyOBEKTOB KOHCTHTYIIHOHHO-TIPABOBBIX OTHOIIEHUH. B wacTHOcTH, cornacHo ct. 53 Konctutynuu Pecny6-
Ky benapych yCTaHOBIIEHO, UTO «Ka) bl 00513aH yBaXkaTh JOCTOMHCTBO, IPaBa, CBOOO/bI, 3aKOHHBIE MH-
Tepechl ApYyrux Juiy [4].

B nanHOI1 cTaThe 3aKkperuieHa 00s3aHHOCTh KaXK/Oro JIMIA AeHCTBOBATh TAKUM 00pa3oM, YTOObI yBaKaTh
JOCTOMHCTBO, IIpaBa, CBOOOJBI M 3aKOHHBIE MHTEpechl Apyrux juil. Ilo cymecTBy B HEll naeT pedb 0 TOM, 4TO
IpaBa HHAWBHUIYyMa 3aKaHIMBAIOTCS TaM, Te HAYMHAIOTCS IpaBa APYroro deiaoBeka. HeBblmomHeHue 310 005-
3aHHOCTH BJICYET FOPUIUUECKYIO OTBETCTBEHHOCTH [1, ¢. 219].

Ba)xHO OTMETHTH, YTO MOHATHE YECTH U JOCTOMHCTBA MOTYT OBITh KJIaCCU(HUIMPOBAHBI HA Pa3INIHBIC
BUJBI IO KPUTEPUIO CYyOBEKTOB, B OTHOIIEHUH KOTOPHIX ACHCTBYIOT JaHHbIE HOPMBIL. KOZEKCHI 4ecTn pa3HbIX
TPYIII MOTYT OBITH COBEPIIEHHO PA3JIMYHBI, MOTYT CYIIECTBOBAaTh pa3iIMdHbIe KOAEKcH decTH. K mpumepy,
Yy Pa3UYHBIX COLMaJIbHBIX (MPO(pECCHOHATBHBIX) OOIMIHOCTEH UMEIOTCS CBOM KOAEKCH 4ecTH. Tak, MOKHO
rosoputh 0 Koaekce uectu cyapu Pecnybmnuku benapycs, Komekce yectu paboTHHKA OpraHOB U MOpa3ie-
JIEHUH 10 Yype3BBIYaiiHBIM cuTyanusm Pecmyonuku benapycs, Kogekce yecTu 10KHOCTHOTO JTUIAa TAMOXKEH-
HOTO OpraHa u T. 1.

ITo muenuto I'. A. BacuneBnya: «4To kacaeTcs onpeesieHHi MOHATHS «I0CTOMHCTBO YEI0BEKa» TO UX HET
B 3aKOHOJIAaTEJIbCTBE. B ropuanueckoii mureparype aaercs onpeiesieHne JOCTOMHCTBA KaK CaMOOIICHKH YeJIoBe-
KOM CBOMX COIIMAJIbHBIX/ MOPAJIFHBIX KauecTB/ CIIOCOOHOCTEH 1 0OIIECTBEHHON 3HAYMMOCTH B OTJIMYHE OT OIpe-
JIETICHUS YeCTH KaK OOIIECTBEHHON OLIEHKH COLIMAIBHBIX M J{yXOBHBIX KaU€CTB KOHKPETHOT'O YeJIOBEKa/ IIPEJICTaB-
JICHUH JIIOJIEH O €ro NMOBEJCH!H). B COBpeMEHHBIX YCIOBHAX IPOOIeMa IOCTOMHCTBA JINYHOCTH B KaUeCcTBE HHTE-
TPAJILHOTO TTOKa3aTelsi CyTH OTHOIICHWH MEXTy TOCyJapCTBOM, OOIIECTBOM M YEJIOBEKOM IpHodpeTaeT ocodoe
3ByuyaHue. PocT mpaBoBoO#l KyJIbTypHl, IPABOBOTO CO3HAHMS T'PaXKIaH MEHSET CIOKUBIIYIOCS paHee Mapajurmy
OTHOIIEHHUH: PACTET YKCJIO JIF0/Iei, KOTOPBIE OCO3HAIOT Ce0sl MOJHONPABHBIMU CYOBEKTAMH MOJIUTHYECKOTO MPO-
necca» [1, c. 213].

CrenoBaTeNbHO, Y€CTh M JIOCTOMHCTBO €CTh (haKTHYECKHE COLMalbHbIE OJlara, a BEpOsTHOCTb MOJIB30-
BaThCSI MU, TAPAaHTUPOBAHHAS TOCYIAPCTBOM, — 3TO CYOBEKTHBHOE IPaBO, KOTOPOE BKIIFOYALT B ceOs Takue mpa-
BOMOYHS, KaK BO3MOKHOCTh TpaKAaHUHA TPeOOBATh, YTOOBI OIIEHKA €T0 JIMYHOCTH, C TIO3UIIH MOJIUTHKO -TIPaBO-
BOM, HPaBCTBEHHOM, MPOGeCCHOHATBHON U MHBIX COCTABIIAIONINX, (OPMUPOBANACH HCXOS U3 IIPABUIBHOTO BOC-
HPUSATHS €r0 ITOCTYITKOB M YBa)KEHHUS €ro KaK YeJoBeKa BooOIIe.
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