FOPUITHYECKUE HAYKHU. I pasxcoanckoe npago u npoyecc Buinyck 27 (97)
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JOCTYII K IIPABOCY IMIO JUTST JKEHIIAH

E.Il. KYJIABYXOBA
(Ilpeocmagneno: kauo. wpuo. nayk, ooy. E.H. APMOIL])

Paccmampusaemcsa neobxooumocms odpaujerus 00NHCHOZO BHUMAHUA HA NPoOaemMy 0OCmyna K npagso-
cyouro ons sicenwyun. Mccnedyromes meponpusmus, Rpo8ooUMble MeXCOYHAPOOHbIM CO0DUecmeom OJisl pean-
3ayuy 00CMyna K npagocyouro Oisl HCeHWUH 8 3apYOedHCHbIX CIMPAHAX.

Bce MbI 3HaeMm, Kyna ciemyer oOpamarhkcsi, CTAIKUBAsCh C HapyLIEHHEM 3aKOHa U JKejlas BOCCTaHOBHUTH
CIPaBeVIMBOCTb, U BCE MBIl MIMEEM Ha 3TO NpaBo. Myes GecnpensiTCTBEHHOTO JOCTyNa K cyay Obula MpH3HaHA
MEXIYHApPOAHBIM COOOIIECTBOM B KauecTBE OJHON M3 (yHAaMEeHTaIbHbIX. [IpaBo kakmoro Ha cBOOOIHBIN 1O-
CTYII K NIPaBOCY/IMIO 3aKpeIieHo B cT. 8 Beeolbuiel nexnapanyy npas 4ejaoBeka, B cT. 6 EBponelickoll KOHBEH-
LUK O 3alIMTE MpaB 4YeJOBeKa U OCHOBHBIX cB0O0OJ, B cT. 14 MexayHnaponHoro [Takra o rpaskaaHCKHX M HOJIH-
THYECKHX NIPaBax M JPYIHX MEXIyHApOAHO-IPABOBBIX JOKyMEHTaX. B 3Toil cBsA3m orpanmueHne crnocoOHOCTH
OIIpEZIeTICHHBIX TPYII OBITH yCIBIaHHBIME HenormycTuMo. CyneOHas BIacTb CYIIECTBYET AJsl oOecriedeHHs
CIIPaBEJIUBOCTH, a €CIIH CyJI HEJOCTYIIEH, TO CMBICIIA B €T0 CYIECTBOBAaHUHU HET.

JocTyn K MpaBOCYAUIO MOXKET IIPOSBIIATHECS B Pa3HBIX acliekTax. OOBEKTOM MOETo UCCIIE0BaHUS CTaHEeT
JOCTYIM K NPaBOCYIMIO JUIsl XKEHIIMH. [0BBIIIEHNE OCBEIOMIIEHHOCTH MEKIyHAPOIHBIX OPTaHOB IO TPaBaM 4e-
JIOB€KAa B OTHOLICHUHU JOCTYIIa K IMPAaBOCYJANUIO U HpeHHTCTBHﬂ, C KOTOPBIMU CTAJIKUBAIOTCA KCHUIUHBI, SABJISACTCA
XOpOILEH ABWKYILEH CUION Ul pa3MbILUIEHUH. B paMkax JaHHOTO MCCIEN0BaHUs MOHATUE «IOCTYH K IIpaBo-
CYAMIO» CJEQyeT NMOHUMAaTh KaK CIHOCOOHOCTH JIIOAEH MOOMBATHCS CPENCTB MPABOBOM 3alUTHI W MONydYaTh HX
yepe3 opHIMaATbHbIE WM HEO(PUIMATIbHBIE OpPraHbl OTIIPABICHHS MPABOCYIHsI B COOTBETCTBUH C NPUHIIUIIAMHU
BEPXOBEHCTBA IIPaBa M HOPMaMH B 0OsacTh mpas denoBeka [1]. s obecniedenus peanbHOro T0CTyIa K IpaBo-
CYIMIO 3TH OpTraHbl IOJDKHBI 3QQPEKTUBHO (YHKIMOHHUPOBATH Ul OOECHEUECHHUS CIIPABEIMBBIX PE3YJIBTATOB
npoueayp npasocyaus. biaarogaps TOMOIHUTEIBHBIM IapaHTHAM, 00ECIIEYMBAIOIINM JAOCTYII XKEHIINH K IPaBo-
cynuto, kotopsle 3akperuieHsl B Konseniu Ne210 Coeta EBpornsl 0 peaynpekAeHuN HaCHINSA B OTHOLICHUH
JKCHIIIMH ¥ OBITOBOM HACWINH, M O00oppbe ¢ HUM, mMeHyeMoi «CramOynbcKash KOHBEHIMS» TpaBa KCHIIHH
B 9TOM cepe pacmmpuianck. OHAKO CErojHs KEHIIMHBI BO BCEM MHpPE IPOAOIIKAIOT CTAJIKUBATHCS C MPEIIST-
CTBUAMU IIPU 3aABJICHUN U OCYHICCTBJICHUM CBOUX IIpaB. }KCHHJ,I/IHIJI B HCKOTOPLIX IroCyaapCTBax, Kak IpaBuiio,
MUMEIOT MEHBIIE BO3MOXKHOCTEH, MEHBIIE PECYPCOB, Ooee HU3KHI CTAaTyC, MEHBIIYIO BJIACTh U BIIUSHUE, YEM
MyX4uHbL. TeM He MeHee, KaKIbIH YesIOBEK JOJDKeH 001aaTh NpaBaMi W OCHOBHBIMH CBOOOIaMH, TIPOBO3TJIA-
MICHHBIMU B MEXKIYHApPOJIHOM ITIpaBC, HA PaBHBIX OCHOBAHUMAX, 0e3 Kakoro 6])1 TO HHU 6])1.]10 pa3janiudg Ui auc-
KPUMUHALMK, B TOM YHCJIE€ B OTHOIICHUHU IOJIA. becIpensTCTBEHHBIN AOCTYI K NMPAaBOCYAUI0 HEOOXOIUM Kak
JKCHIIIMHAM, CTABIIMM >XEPTBAMH NPECTYIUICHUH, TaK M XKECHIIMHAM, COAEPKAIIMMCS B 3aKJIIOUYCHHUH, a TaKKe
JKCHIIIMHAM, COBEPILIHBIINM IIPECTYIUICHHE.

Pazymeercsi, 0COOEHHO akTyaipHa MpoOIEMa JOCTyHa K IMPaBOCYIUIO AT JKEHIIUH, KOTOpPBIE CTalH
KepTBaMH InpecTymuieHnil. HecMoTps Ha pacTyiiee BHUMaHHE Ha TIIOOAIFHOM YPOBHE K IpoOJieMe HacHIIus B
OTHOIICHHUH >KCHIIMH, IIPAaBO HA XM3Hb 0€3 HAaCWINS MO-NIPEKHEMY CHCTEMaTHYECKH Hapyliaercs B JI000M 00-
mectBe. Kak nokaspiBaroT Hanboliee akTyanbHble rI100abHBIE OIIEHKH PaclipoCTPaHEeHHOCTH HACKIINS CO CTOPO-
HBI THTUMHOTO TIApTHEPA U CEKCYaJIbHOTO HACHIINS CO CTOPOHBI APYTOTO JIMIA, B MUPE KXKIas TPEThs )KEHIIIHA
B TEUCHHUE >KU3HM UCITBITHIBAET Ha cede nbo (usnueckoe HaCHIIME CO CTOPOHBI CBOETO MapTHEPA MITH CEKCYallb-
HOE HACHJIME CO CTOPOHBI APYroro juua. JKeHIIrHbI, NepeXuBIINe HACHIINE, CTAIKUBAIOTCS C MHOXKECTBOM IIpe-
MSTCTBHUH, IBITAACh OOPATUTHCS B CyJ M MOIYYIHUTh MOMOINL. OrpaHNYEHHOE 3HAHUE CBOMX IIPaB, a TAKKE COLU-
JIbHBIE U MHCTUTYIIHOHAJbHBIE Oapbepbl HEPEKO MENIAlOT UM OCYIIECTBUTH CBOM MpaBa, TOOUTHCS MTPaBOCY s
" MOJIYYUTH NCUXOJOTHYCCKYI0, MEAUIIUHCKYIO U IMPaBOBYIO MNOMOMIb. OCHa6ﬂeHHble COIIMAJIBHBIC 1 3KOHOMMU-
YECKUE CBSI3H, HEBO3MOXHOCTh O0OECIEUNTh BBIMOJIHEHHE CYACOHBIX IOCTAHOBIECHUH M pa3pylICHHE MEXaHU3-
MOB pearMpoBaHHs B MOAOOHBIX YCIOBHAX HEPEIKO NMPHBOIAT K XPOHHUYECKOH OE3HAKa3aHHOCTH T€HIICPHOTO
HaCHJIWA.

YeTko MPOCIEKUBACTCSI HAPYIICHHE BCEOOIIMX IPaB UYEIOBEKA B IMOCTKOH(IMKTHBIX M MEPEXOIHBIX
CTpaHax, I'/l¢ YrOJIOBHbIC NMPECTYIUICHNS U OE3HAKA3aHHOCTH SIBIISIOTCS J1EJIOM OOBIeHHBIM. OJJHAKO CTOHT CKa-
3aTh, YTO B YKa3aHHBIX I'OCYAapCTBax NMPUMEHSETCS psi/i MEp, HAlpaBJICHHBIX Ha YJIyUIIECHHs JOCTYIa K MPaBo-
CYIUIO JUTS KCHIIWH, a TaK)Ke Ha PacHIMpeHHe MX IpaB B LEIOM. YUPEKIeHHBIH B 1996 rogy B COOTBETCTBUU
¢ pesomortueit 50/166 I'enepanproit Accambnen Llenesoit ponn Oprarmzannu O0vennHeHABIX Harmit moamep-
KHMBAET MEPONPHATHUS 110 UCKOPEHEHNIO HACWIINS B OTHOIICHUH JKCHIIMH U TPEJICTABIIET COO0H MHOTOCTOPOH-
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HUHA MEXaHW3M BbIJeNeHus cyocuanil. Tak, HanpuMep, HEPaBUTEILCTBEHHAs OpraHu3anms «/lokropa B mon-
JepxKy mpas denoBeka» (“Physicians for Human Rights”) ucnons3yer nomomp ®@oHna Juist ycTpaHeHHs Ipe-
IATCTBUH B Tpoliecce cOopa M CHCTEMaTH3allMH CBEJCHUI O CEKCYalbHOM HACWJIMU B YCJIOBHUSX KOH(IIMKTA,
a TaKke Ui OOJIErdeHUs AOCTyIa MOCTPagaBIINX K yciayram. FOpHCTEI, MONMMIEHCKHE M MEIUKH HEPENKO He
pacronarafoT HeoOXOANMBIMH HaBBIKAMU M OTBITOM, MEIUINHCKOE OCBHIETEILCTBOBAHUE MTPOBOIMTCS PEIKO,
B MEJMLMHCKHAX KapTax HE OTPaKalTCs pe3yJbTaThl OCMOTpA, IPU 3TOM HET IOJHOTO MOHMMaHus (QyHKUUit
1 00s13aHHOCTEH MpeICTaBUTENeH TOCYAapCTBEHHON BIACTH. [ TOrO 9TOOBI YCTPaHWUTH 3TH MPEISTCTBHA, Op-
ranu3anus «JlokTopa B HOAJAEP)KKY IPaB YEIOBEKa» CO3aeT CETH MEANKO-IPaBOBON MOMOIIH B IISTH adpHKaH-
ckux crpanax: /lemokparnueckorr PecryOnmuke Konro, Kennu, Cynane, Yraune n LlenrpanbHoadpukaHcKoi
Pecry6nuke. OTta mporpamma IpeanosiaraeT COBEpPIICHCTBOBaHHE cOopa MH(GOpPManuu M JOKYMEHTHPOBaHHE
Pe3yIbTaTOB CyA€OHO-MEIUIMHCKOM SKCIEPTH3bI, KOTOPBIE TPEOYIOTCS JUTS YTOJIOBHOTO TMPECICIOBAHMS, B CBSI-
3M C YeM OpraHu3alys NMPOBOJAUT 00yUYEHHUE CIEHAINCTOB chephl cy1eOHONH MEeTUIMHBI U CIIOCOOCTBYET aKTH-
BH3aLIMU KaHAJOB CBA3M M KOOPJIUHALUU MEXIY MEIUKaMHU, IPaBOOXPAHUTEIFHBIMU OpraHaMH U IpeCcTaBUTe-
JSIMH cyAeOHOM cdephl. CreaIncThl, OKa3bIBAIONIIE MEIUINHCKAE U ITPABOBBIE YCIYTH, YAOBICTBOPSIOT KOH-
KpETHbIE TIOTPEOHOCTH MOCTPA/IABIINX U CHIDKAIOT PHCK YCYTI'yOJIeHHs MEepeXHUTON TpaBMBI, obecreynBas ycio-
BUSI, B KOTOPBIX JKEPTBBI MOTYT 0€3 OIaCKU pacckasaTh O TOM, YTO C HUMH IPOU30LLIO.

Opraam3anust «VHIIHATHBB JKEHIIWH IO 00ECIedeHHIo TeHIepHOW crhpaBemmuBocT» (“Women'’s
Initiatives for Gender Justice™) npeacraBiser co0oii elie 0OHY CTPYKTYpy, padoTa KOTOPO# HampaBlicHa Ha TO,
YTOOBI PACIIMPUTH BO3MOYKHOCTH TI'PaXKIAHCKOTO OOIIECTBAa MO JIOKYMEHTHPOBAHHUIO CIy4aeB CEKCYallbHOTO
HACWJINS; OHA TaKKe MPETOoJIaracT CoAeHCTBHE 00ECTIEYEHHIO OTBETCTBEHHOCTH 32 3TH NPECTYIUICHUS B paMKax
HAIMOHAJIBFHOTO M MEXIYHApOAHOTO TpaBa. JTa Mporpamma, peannzyemas B Jlemokpatudeckoil PecmyOmuke
Konro, Jlusuu, Cynane u Yranje, HarpaBieHa Ha TO, YTOObI pacUIMPHUTh yYacTHE JKEHIIMH B paboTe MEXaHU3-
MOB MPaBOCY/Hs EPEXOJHOTO MEPHOAA ¥ TAPAHTUPOBATH TO, YTO MOTPEOHOCTH U MHEHHUS JKEHIIMH OyayT yuTe-
HBI B X0/I¢ MUPHOTO Tporecca. B Boctounbix nmpoBuHImsx Jemokparnueckoii Pecrryommukn Konro oprannzamms
MIOMOT'aeT MPaBO3aLIUTHUKAM JIOKYMEHTaJbHO (PUKCHPOBATh Cllydan cekcyaibpHoro Hacuius. CoOpaHHas WH-
(hopmarysl UCTIONIB3YETCSI Ul MpPECIeOBaHNUs 33 MPECTYIUICHUSI CEKCYalbHOTO M T'eHICPHOTO HACHIHS, NPH
9TOM OpraHU3alyus TAaKXKe BBICTYIAET 3a TO, YTOOBI 3TH CBEACHHS HCIIOIB30BAINCH MEKAyHAPOAHBIM YTOJIOB-
HBIM CyJIOM B ITPOBOAMMBIX UM Pacciie/I0BaHHSIX.

Co3yiaHue CeTeBOM CTPYKTYphI, 00ecreYrBarolieil MpeaocTaBieHe BCCOOBEMITIONIETO CIIEKTpa YCIyT,
TaKKe SIBISETCS LENBI0 TPOrpaMMBbI, peanu3yeMoii MexayHapo HbpiM MeaunuHckuM koprycom (“International
Medical Corps”) B Upake. Jta oprannzanms nomoria copMUpoBaTh CUCTEMY, B paMKax KOTOPOW IOCTpa/iaB-
IIMX OT TE€HJIEPHOTO HACHIIUS HAIIPABIAIOT K COOTBETCTBYIOIIMM CHELHANINCTaM, B YACTHOCTH Te€M, KTO MOXKET
MIPOKOHCYJITHPOBATh, OKa3aTh IICHXOJIOTHYECKYIO, IPABOBYIO U MEAUIMHCKYIO IIOMOIIB [2].

I'oBops 06 obecrieueHnn AOCTyNa K MPAaBOCYAUIO AJIS )KEHIIMH, OCOOCHHO JUIS KCHINWH, CTaBIINX JKEpPT-
BaMHU HACWJINA, [IEHTPAJbHOE MECTO 3aHMMAaeT YCTpaHEHHE OTPaHHYEHHUH M MPEMATCTBUH, MEIIAIOIIUX TaKOMY
JOCTYITy M YCTpaHCHHUE pa3pblBa MEXIY MpaBaMU >KEHIUH U uX 3¢ dexTuBHON peannzanumeil. ['ocynapcTa 00s-
3aHBl yBa)XKaTh IpaBa XEHIIWH CBA3aHHbBIC C JOCTYNIOM K IIPABOCYIHIO, TAKHE KaK IIPAaBO HA PAaBEHCTBO Iepen
3aKOHOM, NPABO Ha CIIPaBEeUIMBOE CyJeOHOe pa30MpaTeIbCTBO WIIH 3arpelieHie JUCKPUMUHAILMN 1 00eCIeYUTh
MPaKTHYECKYIO PEANN3aIMI0 3TUX TIPaB.

JlocTyn K MpaBoCyIUI0O HAYMHACTCS C JIOCTYNA K aBOKaTy, OAHAKO OHH JIMOO TOPOTH, TUOO HEOIBITHBI.
locynapcTBa rapaHTHpYIOT OECIUIaTHYIO IOPUAMYECKYIO MOMOUIb YS3BHMBIM TpyInaM oOOIIecTBa, HO OHH HE
rapaHTHPYIOT BBICOKOTO KauecTBa 3Toi momouy. Kpome Toro acconuanuy agBokaToB HE NpeAararoT Il aj-
BOKATOB CIICIMAIM3UPOBAHHYIO ITOATOTOBKY II0 BOIPOCaM >KCHIIMH. [103TOMy eAMHCTBEHHAs HaJekKaa Ha He-
MIPaBUTEIBCTBEHHBIE OPraHU3allH, KOTOPhIE Yepe3 CBOM IPOrpaMMBbl IIPAaBOBOM 3alllUThl MOTYT rapaHTUPOBATh
0ecrIaTHYIO IOPUANYECKYIO TIOMOIb. Takke JOCTYN K NpaBOCYAMIO, TOHUMAaeMblil Kak 000CHOBaHHOE CYKJe-
HHUE C COOTBETCTBYIOIIMMH U JOCTATOUYHBIMH NIPUINHAMH, KACAIOIIUMHUCS TPEIONAaraeMbIX HapyIIeHHH, TTOApa-
3yMeBaeT MoJroToBKy cyzaeil. [loaTomy HeoOXoMMa MOATOTOBKA Cy/eH 110 BOIPOCaM IPaB JKEHIMH, YEM OIISTh
K€ 3aHUMAIOTCSl HEMPaBUTEIHCTBEHHBIE OpTraHu3anuu [3].

Taxke UMEeT MECTO MaccoBasi KyJlbTypa IPEHEOPEKEHNS U OTPUIIAHUS (PAKTOB HACWINSA B OTHOLICHUH
JKEHIIMH. JTa KyJIbTypa NMPEeHEOPe)KEHHUs M OTPUIIAHUS CYIIECTBYET HOBCEMECTHO M MBI JIOJKHBI OBITH TOTOBBI
MPOTUBOCTOATH €. DTO 3HAYMT, YTO HY)KHO paboTaTh HaJ N3MCHEHHEM HAIllero OTHOIIEHHS M aKTUBHO IOOIL-
PSTH PaBEHCTBO JKEHIIUH M MY’>K4MH, I€BOYEK M MAJIbUHKOB, & TAK)KE yBaXKEHHE K MPaBaM >KEHIMH U JICBOYEK.
Jlaxe B TeX IOPUCIUKINAX, KOTOPBIE, IT0 OOIEMY MHEHHIO, CIEAYIOT NEPEeaOBOM MEXIyHapOIHOH MpakTHKe,
TIOCTOSTHHO TTPOBOANTCS PaboTa Mo 00ECIeYeHHUIO JOCTYTIA )KEHIIMH K IpaBocyaunio [4]. Heo6xoqumo HeycTaHHO
NPUKJIAJBIBATE CEPhE3HBIE YCHIIMSA M OCYIIECTBIATH KPUTHUECKOE M3YyYEHHE JOCTHIHYTOTO, YTOOBI BBEACHHE
B JIelicTBHE HEOOXOAMMOTO 3aKoHoAaTenbcTBa M 3(dexTrBHOE (YHKIMOHHPOBAHUE CHCTEMBI ITPABOCY M
obecrieunBaio HAIMYKME Y JKEHIMH, 0COOEHHO Y Hanboiee yI3BUMBIX W3 HHUX, BO3MOYKHOCTH OTCTAaHBATh CBOM
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npaBa U IMOJB30BATHCS CPEACTBAMH INPABOBOI 3aIlIMTHI Ha MpakTuke. i1 Toro, 4to0bl 00eCHeYnTh TOJDKHYIO
3aIIMTY KEHIINH BCEM IOCY/apCTBaM BaXKHO MOHSATH M IIPU3HATH T€ 0COOBIC IIPOOJIEMBI, ¢ KOTOPHIMH OHH CTaJl-
kuBatotcs. [ToHsB 3T npoGiembl, MOXXHO Oostee S deKTHBHO paboTaTh Hajl OOecIeYeHHEM /Uil HUX HEOOXO0AMMOMN
3aIUTHI.
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