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3AKOHOJATEJBHOE PET'YJIMPOBAHUE JEJEHUS MMPECTYIIJIEHAN HA KATETOPUA
B YI'OJIOBHOM IIPABE 3APYBEKHbBIX CTPAH:
CPABHUTEJIbHO-TIPABOBO AHAJIN3

B.B. XPHTOHEHKO
(Ilpeocmasneno: o-p wpud. nayxk, npogp. BM. XOMHY)

Ilposodumcs cpagnumensvHblll aHaIU3 3apyoertcHo20 3aKOHO0AMeNbCMBd 6 YACmU Pa3epaHuyenus npe-
CMynHuIX OestHull Ha onpeodenénnvle dudvl. Koncmamupyemcs, 4mo uHCmumym Kame2opusayuu npusHaémcs 6o
MHO2UX CIMPAHAX, OMHOCAWUXCA K PAZHBIM NPABOGLIM CUCTNEMAM.

[IpumeHeHne MeTOIa CPaBHUTENBLHOTO MPABOBEICHHUS TP M3YYCHUH YTOJIOBHOTO IPaBa IO3BOJISCT JIyd-
1€ y3HaTh Kak 3apy0ekKHOe, TaKk U HAIMOHAJIBHOE MPaBO. 3aKOHOAATEIb HCIOIb3YET CPABHUTEIBHOE TIPABO AL
COBEPIICHCTBOBAHMS HAIIMOHAIBHOTO TpaBa. Takas ke BO3MOXKHOCTh OTKPBITA IPABOBOH JOKTPUHE U CyAcOHOH
npakTike. CpaBHUTEIHHOE TIPaBO HEOOXOAMMO IS Pa3BUTHS HAIIMOHAIBHOTO YTOJOBHOTO IpaBa, IIO3TOMY Ce-
TOAHS MHOTHE IopHcTH B PecryOnuke benapych 3amHTepecoBanuch UM, U TOTO, YTOOBI JTydIle y3HAaTh M HO-
HATH OEJIOPYCCKOE YrOJIOBHOE TIPaBo.

PaccmoTpuM Ha OCHOBE CPaBHUTEIBHOTO aHalM3a KaTETOPHM IMPECTYNJICHUN B yroJOBHOM 3aKOHOJa-
TeNbCTBE 3apyOexkHbIX cTpaH Poccuiickoit deneparuu, @pannnu, Aurauu, Mcnanum u ap.

PaccmorpuM yrosoBHOoe 3akoHonmarenbcTBO Poccuiickoit denepaunu. YrosoBHbIM Koaeke Pocculickoit
®Denepaliyl BCTYNNI B 3aKOHHYI0 cuity 13 uronsa 1996 r.

Cratesa 15 YK P® noapasznenser Bce NpecTyIUICHUsT HA YEThIpe KaTerOpHH: MPECTYIIeHUS HeOOIbIION
TSDKECTH, MIPECTYTUICHHUSI CPeTHEH TSUKECTH, TSHKKUE TIPECTYIUICHHS H 0C000 TSHKKHE mpecTyruieHus [2].

[IpecTymnenusiMu HeOONBIION TSKECTH NMPHU3HAIOTCS YMBIIUICHHBIE M HEOCTOPOXKHBIC ACSHUS, 38 COBEp-
[IeHHEe KOTOPBIX MaKCUMaJIbHOE HaKa3aHUe, IPeycMOTPEHHOE HAcTOSIIM KosiekcoM, He IPEBBIMIaeT TpeX JIeT
JIMIIEHUS CBOOO/IBI.

[IpecTymnenusiMu cpetHer TSHKECTH NPU3HAIOTCS YMBIIUICHHBIC ESTHUS, 32 COBEPIICHHE KOTOPBIX Mak-
CHMaJIbHOE HaKa3aHHUe, MPeAyCMOTPEHHOE HAacTOAMUM KoaekcoM, He IpeBhIaeT MATH JIET JIHUIIEHH cBOOO b,
1 HEOCTOPO’KHBIE JESHUS, 32 COBEPILCHNE KOTOPHIX MaKCUMAJIbHOE HaKa3aHHE, IPEIyCMOTPEHHOE HACTOSIINM
Komexcom, mpeBbIaeT Tpy ToAa JIUIICHUS CBOOOIBI.

TSOKKMMU TIPECTYIUICHISIMY TIPU3HAIOTCS YMBIIIJICHHBIE JISSTHNS, 32 COBEPIICHNE KOTOPBIX MaKCUMAaJIbHOE
Haka3aHHe, IpeayCcMOTpeHHOe HacToAm M KomekcoM, He ITPEBBIaeT AECSTH JIST JTUIIESHUS CBOOOIBI.

Oco000 TSHKKAMH MPECTYIUICHUSIMH TIPU3HAIOTCS] YMBIIIJICHHBIE ACSHUS, 32 COBEPIICHHE KOTOPBIX HACTO-
aaM KoekcoM mpenycMOTpeHO HaKa3aHHe B BHJIE JIMIICHUS CBOOOIBI HA CPOK CBBIIIE JIECSTH JIET WU Oojee
CTpOroe HaKa3zaHHe.

VYronosusrit kogeke PCOCP 1960 r. comepxan Takue MOHATHS, KaK TSDKKHAE TPECTYIUICHUS, 0C000 TSDK-
KM€ TIPECTYIUICHHS, a TAKKe HE MPEACTABILIONINE O0NBIION 00IecTBEHHOM onacHOCTH. BmecTe ¢ TeM B 3aKoHE
OTCYTCTBOBAJIM NPU3HAKK KaXKJOH N3 yKa3aHHBIX KaTEropuil MPeCTyIUICHNH, He OBLIO €ANHOTO KPUTEPHS AT UX
KIaccuduKanuy BeiaensBimascs Haykol yroJoBHOTO MpaBa KaTETOpHs MEHEe TSHKKHX MPECTYIUIEHUH B 3aKOHE
OTpaXeHHs HE HAXOAMIIA.

OTHeceHMe TOr0 WK HHOTO NMPECTYIJICHUs K COOTBETCTBYIOLICH KaTeropuu UMeeT YeTKO YCTaHOBJICHHBIE
B YK P® mpaBoBbie nocnenctBus. Tak, peluIuB NPECTYIUICHUI MMPU3HACTCS OMACHBIM WJIM 0CO00 ONMAacHBIM B
3aBUCHMOCTH OT TOTO, CKOJILKO pa3 paHee JHMIO ObUIO OCYKAEHO 32 YMBIIUICHHOE MTPECTYIICHUE CPEeaHEH TsKe-
CTH, TSDKKOE WIJIM 0c000 TsDKKOe mpectyruieHue (cT. 18); yronoBHas OTBETCTBEHHOCTh HACTYIIAET 3@ IIPUIOTOB-
JICHUE TOJBKO K TSHKKOMY WIIM 0C000 TsHKKOMY npectyruieHuio (ct. 30); TONbKO CIUIOYeHHasi OpraHM30BaHHAs
rpynna (opraHu3anus), co3/laHHas JJIsl COBEPIICHUS TSHKKUX HIIM 0CO00 TSDKKHX IPECTYIUIEHHH, MOXET OBbITh
MIpU3HAHA TIPECTYIHBIM COOOIIECTBOM (TIPEeCTYIMHOM opranm3anueii) (ct. 35, 210); He MHAYE KaK MIPH OCYKICHHH
32 COBEPIIECHHE TSKKOTO HIIH 0CO00 TSKKOTO NMPECTYILICHUS CYJl MOXKET IPUMEHUTh HAKa3aHHUE B BU/E JTHIICHUS
BUHOBHOTO CIICIIHAJIbHOTO, BOMHCKOTO WJIM MOYETHOTO 3BaHMSA, a TAKXKE KJIACCHOTO YWHA M TOCYIAPCTBEHHBIX
Harpap (cT. 48); HOXXU3HEHHOE JIMIIEHUE CBOOOIBI TOIBKO KaK aJbTePHATHBA CMEPTHOH Ka3HM yCTaHABINBACTCS
3a COBEPIICHHE 0CO00 TSKKMX MPECTYIUICHUH, MOCATAIOMNX Ha KHU3Hb (CT. 57); cMepTHas Ka3Hb KaK MCKIIIOYH-
TeJbHAs Mepa HaKa3aHUs MOXKET ObITh yCTAHOBJIEHA TOJBKO 32 0CO00 TSKKHE MPECTYIICHHUS, MOCTaloue Ha
)Ku3Hb (CT. 59); BUJ HCIPABUTENHLHOTO YUPEKACHHUS MPH OTOBIBAHWW JIMIIEHHUS CBOOOJBI YCTaHABIIMBAETCS
OCY)KJICHHBIM UMEHHO C Y4€TOM KaTEerOpHH COBEPIICHHOTO HpecTyIuleHus (CT. 58); coBepleHne BIepBEIe Mpe-
CTYIUIEHHUS] HEOOJBIION TSXKECTH BCIEACTBHE CIYYalHOTO CTEYEHHUS OOCTOSTENBCTB MPU3HACTCSA CMATYAIOIINM
obcrositenscTBOM (CcT. 61). KpoMe Toro, ¢ KaTeropueil MpecTyIUIeHUsI HEMOCPEICTBEHHO CBS3aHO Ha3HAueHHE
HaKa3aHMs 10 COBOKYMHOCTH MPECTYIUIeHUH (CT. 69), 0cBOOOXKICHHE OT YrOJOBHOW OTBETCTBEHHOCTH (CT. 75-
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76), B TOM YHCJIC B CBSI3H C HCTCUYCHUEM CPOKOB JaBHOCTH (CT. 78, 83), ocBobOXKACHHE OT Haka3aHus (cT. 79-82),
THorarieHne CPoKOB CyANMOCTH (cT. 86), a TakKe NPUMEHEHUE IPUHYAUTEIbHBIX MEP BOCIIUTATEILHOTO BO3/AEH-
CTBUS K HecoBepieHHONIeTHUM (cT. 90), 0cBOOOKICHHE HECOBEPIICHHONETHUX OT HakazaHus (cT. 92-93) u cpo-
KM TIOTAIIeHNs] MX CYAUMOCTH (CT. 95); mpuBiIeUeHNe K OTBETCTBEHHOCTH 32 OPTaHM3AIUIO MPECTYITHOTO CO00-
mecTBa (mpecTymHoi opranusanun) (cT. 210) 1 yKpBIBaTeNbCTBO MpecTymieHni (ct. 316) [2].

OOmuM OCHOBaHMEM KaTerOpH3alliy NPECTYIUICHNH Ha3BaHbI XapaKTep M CTETIEHb OOIIECTBCHHON Omac-
HOCTH AesHui. OHM KOHKPETH3UPOBAHBI (OPMOI BHHBI M BETMYWHON CAHKIMHA B BHIE MAaKCHMAaJIbHOTO CPOKa
JINIIEHUSA CBOOOIBI.

BuHa ¥ caHKIMH CIIy>KaT KPUTEPHUSIMH KiacCH(UKAIUU NPECTYIUIEHHH B TOJABIISIONIEM OOJIBIINHCTBE
3apyOexHbIX KopekcoB. Tak, YK ®panmuu 1992 r. noapasnenser Bce yroJoBHO HakKazyeMble AESHHS Ha TPU
KaTeropuu 1o MaTepuaibHOMY (COIMaIbHOMY) KpuTeputo - ux TspkecTd. Cratest 111-1 ycranaBmusaet: "IlIpe-
CTYIIHBIC JCAHUA KﬂaCCI/Iq)I/ILII/IpyIOTCSI B COOTBETCTBHU C UX TSHKECTHIO HA MPECTYIJICHUA, IMTPOCTYIIKU U HAPYIIC-
aus" [3].

OO6mum ¢ yronoBHbIM mpaBoM Pecry6nuku benapych sBisercs To, 4To KiaccH(HUKanus MpoBeIeHa MO
MaTEepHAILHOMY KPHUTEPHIO, T.€. TSHKECTH JCIHUH, KOTOpas BKIOYaeT GOpMy BHHBI U Mepy HakasaHus. Kak u B
yrojoBHOM mpaBe PecryOnukn benapych kareropuu npecTyIUIEHHH BIUSIOT HA IIOCTPOCHUE OCHOBHBIX MHCTH-
TYTOB YroJIOBHOTO TipaBa ®paHun.

Jlanee paccMOTpHM yroJIOBHOE 3aKOHOAATENbCTBO AHIIMH. OCHOBHBIM JICHCTBYIOIINM 3aKOHOM, KOTO-
PBIi TOCBSIIEH KJIACCH(PHUKAINN IPECTYIUICHIH, sSBiseTcs 3akoH «O0 yroioBHOM mpase» 1967 r.

Panee B AHIIINM IPECTYIUICHHUS IEIMIINCh Ha:

* TpU3H (TOCYJapCTBCHHYIO U3MEHY);

* QeroHnH (TSDKKUE MPECTYIUICHUS);

* MUCIMMHHOPHI (MEHEE TSHKKUE TIPECTYTIIICHUS).

Taxkas kmaccupuKanys BIUsIa B OCHOBHOM Ha IPOLECCYANbHBIA MOPSIOK PAacCIeOBaHUSI U pacCMOTpe-
HHUA aca.

B cooTBeTcTBHM C 1aBHO CIIOXHMBIIMMHCS HOPMaMH OOIIETro MpaBa U3MeHa Io/ipas/elisuiachk Ha rocyap-
CTBEHHYIO U3MEHY M Maiyio u3MeHy. K nepBoii rpyImimne OTHOCHINCH TaKnue NpecTyIUIeHHs, Kak YOUHCTBO KOpO-
J1s1, KOPOJIEBBI U YJICHOB €r0 CEMbH, OKa3aHHe MOMOIIN ero Bparam, OoAJeIKa KOPOJICBCKOH 1evaTH, (haabIInBo-
MOHETHUYECTBO, YOHICTBO KaHIJIepa WK CyJeHl, a KO BTOPOH - yOMIHCTBO JKEHOM My>Ka MJIM CIIyroi Xo3suHa. B
HacTofIlee BpeMs MO IOHSATHE M3MEHHI (MONaJaloT JIMIIb TE JIEHCTBHS, KOTOpbIE OTHOCHIHMCH K Tocynap-
CTBEHHO U3MEHE).

Jenenne nmpecTyIuieHni Ha (GETOHUN U MUCITUMHUHOPHI 3aKOHOM 1967 T. OBIJIO OTMEHEHO, U B HACTOSIIEE
BpEMs 110 MaTepHAIILHOMY TIPU3HAKY OHHU MOJIPA3/CIIIIOTCS. HA M3MEHY M APYTHE NMPECTYITHbIE ACSTHHUS.

B YromnoBHOM Konlekce YKpauHEI B CT. 12 mpeaycMoTpeHa ciaeayronast KiiacCu(huKarms.

B 3aBHCHMOCTH OT CTETIEHH TSKECTH MPECTYMIICHUS IOAPA3ACISIFOTCS Ha MPECTYIUICHUS] HEe OONBIION Ts-
KECTH, CPETHEN TSKECTH, TKKHE U 0CO00 TSKKHE.

[pectynnenneM HeOOIBLION TSHKECTH SABIAETCS NPECTYIJICHUE, 32 KOTOPOE NMPEIYyCMOTPEHO HaKa3aHUE B
BUJIE JIMILIEHUS CBOOOIBI HA CPOK HE OoJiee ABYX JIET, MM UHOE, O0Jiee MITKOe HaKa3aHHe.

IIpectynnenuem cpenHeil TSHKECTH SBISIETCSA MPECTyIUICHHE, 3a KOTOpOoe NMpelycMOTPEHO HaKa3aHUE B
BUJIE JIMILICHUS CBOOOBI HA CPOK HE OoJiee IATH JIeT.

TSHKKUM IIPECTYIIICHUEM SIBISIETCS] IPECTYIUIEHHUE, 3a KOTOPOe NMPEeLyCMOTPEHO Haka3aHHE B BUJE JIMIIE-
HUS CBOOO/IBI HA CPOK He OoJiee 1ecsITH JIeT.

Oco00 THKKUM MPECTYIIICHUEM SIBISIETCSI IPECTYILUICHNE, 32 KOTOPOE MPEIYCMOTPEHO HAaKa3aHHUE B BUIIE
JMIIEHUSI CBOOOBI HA CPOK CBBIIIE JAECSTH JIET MM MOXU3HEHHOE JINIIEHHE CBOOOIBI.

Heob6xoaumo oTMeTnTh BaxkHYyI0 0coOeHHOCTH nocTpoenust YK Mcnanuu B cBA3M ¢ pa3feneHueM AesHAN
Ha TPECTYIUIEHUS ¥ NpocTynKu: YK COCTONT M3 Tpex KHHUT, KaXk/1as n3 KOTOPHIX HMEET CaMOCTOSITEILHOE yTro-
JIOBHO-TIPaBOBOE 3HaueHHe. [lepBas KHHTA comep X UT mosoxeHust OOmel yacT 0 MPECTYIUICHNSIX U MPOCTYII-
Kax, JIMIAx, [TOUISKAIINX yrOJIOBHOW OTBETCTBCHHOCTH, HaKa3aHUIX M T.II. BTopas KHHWTa 3aKperseT HOPMBI
Oco0eHHOM yacTH, OTHOCAIINECS K MPECTYIVICHMSIM M HaKa3aHUSAM 3a UX COBEeplIeHHE. TpeThs KHUra COAEPIKUT
HOPMBI 00 OTBETCTBEHHOCTH 33 COBEpILEHHE NPOCTYNKOB. KpoMe yka3aHHOW OCHOBHOM KiaccUdHKalui mpe-
CTYIIHBIX I[ef[HI/Iﬁ HCIIOJIB3YETCA U K.HaCCI/I(bI/IKaHI/IH BHYTPH BBIACJICHHBIX KaTeFOprI, a KpUTCPUEM BBICTYIIACT
IIEHHOCTh 00BEKTA MOCATATENbCTRA.

KaTeFOpI/II/I BBIACJICHHBIX IMMPCCTYITHBIX )Ief[HI/Iﬁ OKa3bIBAIOT BJIMAHNWE HA TOCTPOCHUC HOPM MHOI'UX UHCTU-
TyToB OOmIel YacTH: 0 HaKa3aHUH, 00 OTBETCTBEHHOCTH 3a HEOKOHUCHHOE MPECTYIUICHNE U 32 COyJYacTHe, 1aB-
HOCTb TIPHUBJICYCHUS] K YTOJIOBHOW OTBETCTBEHHOCTH. JlaHHas Kiaccu(uKamus SIBISCTCS BEAYLIEH, OHa IOA-
TBEpKIaeT 0OOBEKTUBHYIO HEOOXOIMMOCTh pa3TpaHMUYCHUS MPECTYIJICHUH 10 MX TSHKECTH HE TOJNBKO ISl CO-
BEPIICHCTBOBAHUS IOPUANIECKON U 3aKOHO/IATEIbHON TEXHUKH, HO ¥ ISl IPAaBUIILHOTO TIOHUMAaHUsI COLMAIbHOM
3HAYUMOCTH PA3IMYHBIX MPECTYIUICHUI M OTpakKeHHs MOCPEACTBOM BBIICJICHHUSI COOTBETCTBYIOIINX KaTEropuit
MIPECTYIHBIX JESHUH OCHOBHBIX HAIIPABIEHUH YTOJIOBHOW TIOJIMTHKHU TOCYJapCTBa.
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YTronoBHBIH KOJEKC ApMEHHH MPEIyCMaTPUBACT CICAYIONIME KaTeropuu mpectymieHui (ctT. 19): mpe-
CTYIUICHHUS HEOONBIION TSHKECTH, CPEAHEH TSHKECTH, TSHKKUE U 0c000 TshKkue [4].

Knaccudurkanus npecTymiieHnil 1 Haka3aHUi 10 MyCYJIbMaHCKOMY TIPABY CIIOKMJIACh HCTOPHIECKH, a €€
OCHOBaHHEM SIBIISIFOTCS IBA KPUTEPHS: CTENICHb ONPECICHHOCTH HAKa3aHUS M XapaKTep HAapYIICHHBIX MpaB H
nHTEpecoB. IIpecTymHbIe AesHUS KilacCu(UIUPOBAHBI HA TPH KATETOPUH: MPECTYIUICHNUS, TOCATA0INE Ha "TIpa-
Ba ayuraxa", BIEKYT TOYHO OMpeIesicHHOe HaKazaHue - "Xann'; IpeCcTYIUICHHs, OCATAONIIE Ha TpaBa OTIENb-
HBIX JIVII, 32 KOTOPBIE MPEeIyCMOTPEHBI KOHKpETHRIE Haka3aHus - "kucac", "kaBox" wim "muifa"; Bce MHBIC TIpa-
BOHApYIICHMS, BICKYIINE Haka3aHue - "Taasup". K mpecTyruieHusIM epBOi KaTerOPHH OTHOCSTCS BEPOOTCTYII-
HUYECTBO, OYHT, Npesro0o/iesiHue, ynoTpedlieHne CIIMPTHRIX HAIMTKOB, Kpaxa, pa30oil. 3a nx coBepLIeHHE BO3-
MOYXHO Ha3Ha4YCHUE YETKO YKa3aHHBIX HaKa3aHWM, HalpUMeEp, OTCEYCHHE PYKH 3a KPaxy, CTO YJIapOB IUICTHIO
Win 3a0MBaHUE KaMHSIMH J0 CMEPTHU 3a mpeiroboaesHue. Bropas kaTeropusi mpecTyIUICHHH Takxke mpeaycMmar-
puBaeT (UKCHPOBAaHHOE HaKa3aHWE, HO O3HA4YaeMoe B OYKBAJILHOM CMbICIE, "BO3JasiHUE PaBHBIM": yOHICTBO
BJICUCT CMEPTHYIO Ka3Hb J'II/I60 MPUHATUEC BBIKYIIA 3a KPOBb, 3a YTPATYy BCCX NAJbLEB PYK OTCCYCHUE TAKIKE BCCX
MasbIeB U T.A4. TPeThs KaTeropust MperycMaTpUBacT Ha3HAUCHNE HaKa3aHWs MO YCMOTPEHHIO Cy/a: YCTHOE MOo-
pHULAHKE, MOJYAINBOE TIPOSBICHUE OCYX/CHUS, OpUTHE TOJIOBBI, YepHEHHE Jria 1 T.4. CrucremMa Haka3aHUH B
MYCYJIbMaHCKOM IIPaBe OTJINYAETCS 0COO0H KECTOKOCTHIO, HATMIMEM MHOKECTBA TEJICCHBIX M WICHOBPEIUTEb-
CKMX HaKa3aHWH, M30IIPEHHBIMU CIIOCOOAMM HCTIONHEHUSI CMEPTHOM Ka3HU. Takol pe3ynbrar anddepeHnnannum
YTOJIOBHOI OTBETCTBEHHOCTH M HAKa3aHMS HE COOTBETCTBYET OOIETIPUHATHIM HOHITHSM.

Wtak, B yroJJOBHOM 3aKOHOJATENIBCTBE 3apYOEKHBIX TOCYJapCTB HAIUIN CBOE 3aKpeIuIeHHe Kiaccuduka-
LU NPECTYIHBIX ACSIHUNM HA TPU WM YETBIPE CAMOCTOSTENBbHbIE KaTeropuu. IIpu 3ToM IeneHue yrojoBHBIX
HpeCTyHJ’[eHI/Iﬁ B 3aBUCHUMOCTU OT TAKECTH WU MPEAYCMOTPCHHOTO B CAHKIHWW HaKa3aHUs (LITO B KOHCYHOM
CUEeTe TAaK)Ke ONPEIEISIeTCs] TSHKECThIO MOCSITaTeIbCTBa) UMEeT HEMAIOBaKHOE 3HAUCHUE VISl PEIeHHs 1IeI0T0
psilia yroJoBHO-NIPABOBBIX U YTOJOBHO-IIPOLIECCYAbHBIX BOTIPOCOB (JJIs ONPEEICHHS MOPSAKa paccie0BaHus
U cyzie0HOTO pa3bupaTenbCcTBa, JaBHOCTH, HAKa3yeMOCTH U IPOd. ).

Takum 00pa3oM aHaiau3 3apy0eKHOr0 3aKOHOJATENBCTBA JaeT OCHOBAaHME CJENaTh BBIBOA O TOM, YTO
KJIacCU(HKaIKs NPECTyIIEHNH B 3aBUCUMOCTH OT X TSDKECTH - OYE€Hb BaKHBIH MHCTHTYT YTOJIOBHOTO IIpaBa,
TIOCKOJIbKY SIBJISIETCS BAYKHEHIINM CPEICTBOM JU(QEpeHINAH YTOIOBHONH OTBETCTBEHHOCTH U MH/MBHyaJIH-
3alK HaKa3aHUs
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