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IMPOBJIEMATHUKA BHEJIPEHHUS B 3AKOHOJATEJBCTBO HOPM ABTOPCKOI'O ITPABA
(HA MIPUMEPE CO3JAHUSA 1 UCITOJIb30OBAHUSI MY3BIKAJIBHOI'O ITPOU3BE/IEHHA )

A. C. BOJIOILIKO
(IIpeocmaeneno: kauo. wpuo. nayx, ooy. B. A. FOrOHEHKO)

B oannom uccnedosanuu nposeden 06cmosmenvuvili AHAIU3 OCHOBHBIX NPOOIEM, CEI3AHHBIX C NPABOGHIM
pecyiuposanuemM OMHOUEHUN, CEA3AHHBIX C MY3bIKANbHLIM MEopHUecmeom. B xoode uccredosanus paccmomperl
OCHOBHbIE ACNEeKMbl, MaKue KaK NOHSMUSI MY3bIKANIbHO20 NPOU3EEOCHUsL, NPOUZEOOHO20 NPOU3EEOCHUS, CEMIIUPOBA-
HUS, NA2Uama, oMmadica u kasepa. B pabome npeonodicervl pekomenoayuu u 603MONCHbIE NYMU PA3EPAHUYEHUS
OAHHBIX NOHAMUIL.

OCHOBHOM TENTBI0 UCCIICAOBAHUS SIBISICTCS (POPMUpPOBAaHHE YETKOTO M OMPEICICHHOTO MOHITHS "'My3bI-
KaJIbHOE TpOou3Be/ieHHe" ISl BKIIIOYEHUsI ero B ()peiiMBOPK aBTOPCKOTO MpaBa. AHAIU3UPYETCS HEOOXOAUMOCTb
TaKOTO ONpPEJEICHUS U ero 3HAaYMMOCTh B KOHTEKCTE aBTOPCKOTO MpaBa B 00JIACTH MY3bIKaJbHOT'O TBOPYECTBA.
Kpome Toro, mpeiaratorcsi KpUTepHH ONpeeICHUs MOHATHI CeMIUIa U CeMIUTUPOBAHUSA, KOTOPBIE MOTYT OBITH
BKJIFOYEHBI B 3aKOHOATENLHBIE aKThI ISl YCOBEPIICHCTBOBAHHS IPABOBOIO PETyIMPOBaHKs B chepe aBTOPCKOro
IpaBa ¥ CMEXXHBIX TPaB.

BakHo# npo0bieMaTHKO#, pacCMOTPEHHOI B JAHHOM HCCIICIOBaHUH, SIBIISICTCS MICHTU(PUKAIMS U TIPOTH-
BOJICHICTBHE TUIATHATy B MY3BIKAIBHOU cepe B paMKax aBTOPCKOTO MpaBa W CMEXKHBIX mpaB. [IpeacraBmsercs
HEOOXOTUMBIM pa3padboTaTs (P PEKTUBHBIC METOIBI HACHTU(UKAINH U 3aIIUTHl aBTOPCKUX IIPaB Ha My3bIKaJIbHBIE
TIPOM3BEICHUS.

AHanum3 OCHOBHBIX MPOOJIEM MTPABOBOTO PETYIMPOBAHIS B OTHOIICHUSIX MY3bIKAJIEHOT'O TBOPUYECTBA, MIPE/I-
JIO)KCHHE PEKOMEHIANNH 1 BO3MOXKHBIX IIyTeH pa3pelIeHus TaHHBIX Ipo0IeM, a TakKe BBIBEJCHUE ONpeIeICHU
U pacCMOTPEHHUE MTPOOJIEMATHKY IIarHaTa eaeT JAHHOE HCCIeJOBaHUE aKTyaIbHBIM M 3HAYUMBIM TS Pa3BUTHUS
Y COBEPLICHCTBOBAHUSI IPABOBOTO PETYJIMPOBAHUS B 00JIACTH aBTOPCKOTO MPaBa U CMEKHBIX MPaB B cepe My3bl-
KaJbHOTO TBOPYECTBA.

OOBEKTOM UCCIICIOBAHMUS SABJISIFOTCS OOIIECTBCHHBIC OTHOIICHHS B C(hepe aBTOPCKOTO MPaBa.

IIpenmerom nccrnenoBaHus ABISIETCS aBTOPCKOE ITPABO HAa MY3BIKAIbHBIE IPOU3BEICHUS.

Merto/1 nccie[0BaHusI: CPAaBHUTEIBHO-NIPABOBOM aHAIN3 1 (JOPMAaIbHO-FOPUANIECKHI.

ABTOpCKOE IIPaBO SIBISETCS BAKHEHUIIIMM HHCTUTYTOM T'Pa)IaHCKOTO IpaBa, MOCKOJIBKY CBA3aHO € CO3/1a-
HHEM U UCIIOJIb30BaHUEM IIPOU3BEACHUI JTUTEPATyphl, HAYKH U HCKYCCTBA, a TAK)KE, YTO HEMAIOBA)KHO, SIBIISCTCS
pe3yIbTaTOM TBOPYECKOM AEATEINBHOCTH YenoBeka. B PecnyOomuke bemapych neiicTByeT COOTBETCTBYIOIIEE 3aK0-
HOJIAaTEIhCTBO, KOTOPOE PETYINPYET OTHOIICHISI, BOSHUKAOIIUE B CBA3H C CO3JJAHUEM H MCIIOJIF30BaHHEM IIPOU3-
BEJICHUI HAayKH, JINTEPATYPhl U UCKYCCTBA (aBTOPCKOE MPABO), UCIIOJIHEHU, (POHOTpaMM, Mepeaay opraHu3aluii
3(hupHOTO MK KaOEeIEHOTO BeMaHus (cMekHBIe mpasa) [1]. OmxHako, COBpeMEHHBIH MHp Pa3BUBACTCS CEMUMHLITb-
HBIMH IIIaTraMH, POXKIAIOTCS HOBBIE (POPMBI TBOPUECKON JESTEIHPHOCTH U CIOCOOBI X TpOM3BOACTBA. B Peciy0-
JUKHN benapych CyIecTByI0T HOpMaTHBHbIE TIPAaBOBbIE aKTHI, KOTOPBIE TOJDKHBI PETyJIUPOBATh JaHHbIE OTHOIIE-
HUS, HO, K COXKAJICHUIO, TOCTATOYHO CJIO’KHO BO BpeMs BHOCHTH IPaBKH B 3aKOHOJIATEILCTBO C MOSIBIICHHEM HO-
BOTO BHJA WU MpeIMeTa OTHOMICHNH. B TOZOOHBIX ciydasix mpoOiiemMa 3aloTHeHUs MPOOEIIOB B TIPAaBE MOXKET
pemaTbes MyTEM TPaMOTHOM PacCTaHOBKM NPHOPUTETOB, @ UMEHHO: B TIEPBYIO Oo4Yepeab oOpaliaeTcsi BHUMaHNE
Ha T€ OTHOIIEHUS, KOTOPBIE BOSHUKAIOT Yallle BCETO.

B kagecTBe Hamboyee JTUHAMUYHO Pa3BHBAIONINXCS OTHOIICHHH, KOTOpBIE TPeOYIOT 3(h(heKTHBHOTO mpa-
BOBOT'O PETYJIMPOBAaHUS MOKHO HAa3BaTh OTHOIICHHUS, CBSI3aHHBIEC C CO3/IaHHEM U MICIIOIB30BAaHUEM MY3bIKAIbHBIX
npousseneHuii. Cpenn WHBIX 0OBEKTOB aBTOPCKOTO MPaBa MY3bIKAIbHOE IIPOU3BEACHNE OCTAETCS TOCTATOYHO
CJIOHBIM IIPABOBBIM SIBJICHHUEM, a CaMa TeMa MYy3bIKaJIbHbIX POU3BEACHHUI OCTAETCSI MAJIOUCCIIEJOBAHHOM B IOpHU-
JIMYIECKOM TuTeparype. B CBs3M ¢ 3THM, BO3HUKAET HEOOXOMMOCTh B IPABOBOM OIIEHKE U TIEPECMOTpa MpeICTaB-
JICHHUH, KacaloNInuxcs HOPMOTBOPUYECTBA, B TOM YHCIIE MOATOTOBKE NMPOEKTOB HOPMATHBHEBIX MIPABOBBIX aKTOB,
HAIPaBJICHHBIX HAa PEryJIUPOBaHUEC OTHOIICHUH B chepe MHTECIUICKTYaaIbHOW COOCTBEHHOCTH, a TaKXe B cepe
CO3JJaHMSI U UCTIOJIb30BAHUS MY3bIKAJIbHBIX POU3BEICHUI.

Ceiiuac, B 2024 romy 0THAMH U3 HanOOJIee YaCThIX TPaXKIaHCKO-TIPABOBBIX BOMPOCOB, CBA3aHHBIX C aBTOP-
CKUM IPaBOM, MO>KHO Ha3BaTh BOIIPOCHI O IUIArUATe M HCIIOJIb30BaHUU BEIPE30K 3BYKOBBIX ()ParMEHTOB, 3a4aCTYIO
KOPOTKHX, C My3bIKaJIbHBIX MPOU3BEACHHUM IPYTHX aBTOPOB. DTH BBIPE3KHU €IE€ Ha3bIBAIOT ceMIulbl. OJIHAKO npa-
BOBOE PETYIHNPOBAHME JAHHOTO BH/Aa OTHOIICHUH UMEET OOJIBIIOE KOJIMIECTBO MPOOEIIOB U KOJUTH3HH, YTO CO3/1aET
orpezieIEHHbBIE TPYAHOCTH, KOTOPBIE MOTYT CO3/1aTh CIIOXKHOCTH, CBS3aHHBIE C 00JIACTHIO ITPABOBOTO PEryIHPOBa-
HUS OTHOIICHHH B cpepe MHTEIUICKTYaIbHOH COOCTBEHHOCTH. J[e10 B TOM, YTO, HECMOTPS, HA YaCTOTY BO3HHK-
HOBEHHUA MOJ0OHOTO pojia ciiydaeB CyIAeOHBIX CIIOPOB, B HACTOSIIEM 3aKOHE HET Ja)ke HOPMBI Ne(UHUIINH,
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KOTOpasi ObI OIPEIEIIMIIA TO, YEM JKE BCE-TaKH SIBISAETCS My3bIKAJIHOE TPOU3BENICHUE, CEMILI, B YEM COCTOUT CIELH-
(brKa MpOM3BOJICTBA TPOU3BEACHUS U3 3BYKOBBIX (pparMeHTOB, 1a0bl 3TO HE CUUTAIIOCH IIaruaroM. Uto kacaercs
TPa)XIaHCKOTO KOZEKCa, TO B HEM y)ke 0003HAUEHO, YTO MY3bIKaJIbHbBIC IIPOU3BEACHHS C TEKCTOM M 0€3 TeKCTa
SBJISIFOTCS] 00BEKTaMH aBTOPCKOT'O 1paBa [2], HO He pacKphIBAETCS MOHITHE ITOTO 00BEKTA.

Takum 006pa3oM, 110]1 CEMIUIOM 3aKOH Oy/IeT MOHUMATh OT/IENIbHOE IIPOU3BEICHHUE, AaXKe HECMOTPSI HA TO, YTO
CEMIUTBI ¥ OMTHI 4aCTO CO3AI0TCS M CYLIECTBYIOT B CETH CaMH 110 ce0e, TO ecTh Oe3 MPUBSI3KH K KaKOW-TTH00 MENoJun
wi necHe. CeMIut, JUBIIUNACS CEKYH/ TIATh OyJIET MIMETh TOT )K€ YPOBEHb IIPABOBOM OXPaHBbI, YTO U CUM(OHHSL.

Jlnist Hauana XoTenock OBl IaTh OINPEAEICHHE, YTO JKe SBISIETCS CEMIUIOM M CEMIUINPOBAHUEM.

Commut (ot aHri. Sample — OTPBIBOK, OTPE30K, JIEMEHT) — MY3bIKJIBHBII 3JIeMEHT (BOKAJbHBIA MM WH-
CTPYMEHTAIIbHBIA OTPHIBOK, MAPTHUS | T.J.), IO3aMMCTBOBAaHHBIN TPETHUM JIMIIOM M3 OPUTMHAIBLHOTO aBTOPCKOTO
MY3BIKaIBHOTO ITPOU3BEACHNUS, HCIIOIb3YEMBIN 3TUM JIUIIOM B HOBOM IPOM3BEACHUH UL ONIPEAEIIEHHBIX TBOPYE-
CKHX LIeJIE.

CommpoBaHue — 3aMMCTBOBaHUE ()parMeHTa APYroro My3bIKaIbHOTO POU3BEACHUS, (PaKTypa KOTOPOTo
HE MOJBEPraeTCs, KaK MPaBHIIO0, 3HAUUTENbHBIM H3MEHEHHAM. YacTo B pe3ynbTaTe COMILIMPOBAHUS IPOU3BENACHUS
M3MEHSIOTCS 10 HEY3HaBaEMOCTH (BO3MOXKHO M3MEHEHNE TOHAILHOCTH NMPOM3BEACHNS, €r0 Temna 1 T.1.). Llensro
COMILIMPOBAHUS Ha MPAKTHUKE SBISETCS BBIWICHEHHE U3 OPUTMHAIBHOTO MPOU3BECHNUI Hauboee IpKoro, 3amo-
MHHAIOILETOCs ()parMeHTa ¢ HAMEPEHUEM ero BKIIIOYESHHUS BO BHOBB CO37laBaeMoe NpousBezieHue [3].

Taxkue onpeneneHus ObLIN IPeIOKEHBI BEITYCKHUKOM MeXXTyHapOIHO-IIPABOBOTO MHCTUTYTA YHUBEPCH-
teta umenu O.E. Kyrapuna (MI'FOA), Auapeem HukonaeBuuem Pa6u3oBbiM. OHAKO, TaHHBIMH OIIPEACICHUSIMU
HE MPeIyCMOTPEHO, YTO CEMILI HE BCET/1a ABIIAETCS COCTABHBIM JIEMEHTOM CaMOCTOSATEILHOTO IPOU3BECHMUS,
a CEMILTUPOBAHKE HE BCETJa 3aMMCTBOBAHHE 3TOTO AIIEMEHTA U3 HETO, TIOCKOIBKY CEMILIBI TAKIKE CO3AI0TCS CAMH
1o ceOe M BBIKJIAIbIBAIOTCS HAa PA3IMYHBIX TUIONIAKaX, I UX U 3aMMCTBYIOT JUIS CO3IaHUSI MY3bIKH.

W3 sToro creayet BOONHE pa3yMHBIH BOIPOC. A MOXKHO JIM CYUTATh CEMILI, KaK OTAEIbHOE NPOH3BEAcHUE?
U 3neck Beé He Tak oxHO3HA4HO. [IpobieMa penakTHpOBaHHs ONPEEIECHHS CeMIUIA 3aKTI0YACTCS B TOM, YTO CEMILT
MpeCTaBIsIeT U3 ce0sl My3bIKIBHBIN OTPBIBOK M KaK ObIJIO 0003HAUEHO BHIIIE, JAHHBINH OTPHIBOK MOXKET OBITH JUTHH-
HOIO, HAIIPUMED, B TPU CEKYHJBI, NJIMHHEE WIA KOPOYE, a 3HAUMT, €CIIU MPU3HATH CEMILT KaK CaMOCTOSTENBHOE
MIPOU3BEICHUE, TO ITO OYEHb CHJIBHO YCIIOXKHUT ’KHU3Hb KaK MY3BIKAHTOM, TaK U cyJaM, H00 celyac ceMIUTHpOBa-
HUE 3TO OJMH U3 CaMbIX, €CIIM HE CaMblii, IOYJIAPHBIM METOJI IIPOM3BOJCTBA MY3bIKaJIbHBIX KOMIIO3UIMH. UTo Ka-
caeTcs caMOi BO3MOYKHOCTH (hOPMYJTHPOBAHHS TAKOTO OTIPEIEICHUs, TO TOBOPUTH O TOM, YTO IOJKHA OBITH chop-
MYJIMpoBaHa Je(GUHHULNS, KOTopast OyJeT IOJIHOCTBIO OTPaXKaTh MY3bIKaJIbHOE MPOU3BEICHNE, CEMIUT HIIH CEMJIU-
pOBaHHe, KaK 3JIeMEHTHI 00 BEKTHBHOI pealIbHOCTH HUKTO He TOBOpHUT. OiHaKo0, Oy yT HE0OOCHOBAaHHBIMH CCBHUTKH
Ha TO, 9TO (OPMYIHPOBKA ITAJOHHONH HOPMBI Je(HHUIINN HEBO3MOJKHA, TIOCKOJIBKY H3-3a HTHOPHPOBAHUS IPO-
611eMBbI MOKET OBITh HaHEeCEH HeMallblii (PMHAHCOBBIH yIepO, a KpOME TOr0 MOKET ObITh CO3/IaHa M3JHIIHSS Harpy3Ka
Ha cyzieOHy1o cucteMy. bosee neranpHoe 3aKOHOAATENIFHOE 3aKPEIUICHHE HYKHO KaK MUHUMYM JJIsl O4epUUBAHUS
TPaHHI], YTO co3JacT Ooiee cTaOMIIBHYIO TOYBY JUIS Pa3pelIeH s BOIPOCOB B IPasKAAHCKOM CyJJOIPON3BOJICTBE.

Ha npumepe coznanus u UCNOJIb30BaHKS My3bIKaIbHBIX IPOU3BEACHUI, BBEJICHNS UX B TpakJaHCKO-IIpa-
BOBOI1 000pOT, OOHAPYKUBAIOTCS CI0XKHOCTH M IPOOIIEMBI, CBI3aHHBIE C ITOJrOTOBKOI IPOEKTOB HOPMATHBHBIX
MIPaBOBBIX AKTOB, HOPMBI KOTOPBIX HAIPaBJIEHB! HA PETYIMPOBAHUE pacCMaTPUBAEMbIX OTHOIICHUH. B KoHTeKCcTEe
JTAHHOTO MCCJIEIOBAaHUS MO’KHO OTMETHTh HE00XO0ANMOCTh U3Y4EHHUS U 3aMMCTBOBAaHHUS HHOCTPAHHOTO ITPABOBOTO
OIIbITa, B TOM YHMCJIE CTPaH, T€ OCYIIECTBICHA KOAU(PUKAINS B 00IaCTH HHTEIUIEKTYaJIbHON COOCTBEHHOCTH.

B 3aximoueHnn MOXKHO CKazaTh cienyroniee. HecMoTps Ha TO, 4TO Takue SIBIEHUS, KaK My3BIKaJIbHOE IIPO-
W3BEICHUE, CEMILI, CEMIUIPOBAHUE U MPOU3BOAHOE IIPOU3BEICHNUE SIBISIOTCS KpaHe MPOOIeMHBIMU 0O BEKTaMH
JUISL UX 3aKOHOJIaTeIbHOr0 0003HaUYeHHs B mporiecce GOpMYIMPOBKU HOPM, 3TO HE SIBJISETCS MMOBOJIOM JUIS TIpe-
KpalleHUs PACCMOTpEHHs 3Toro Bonpoca. Kak 6b110 0003Ha4€HO BhIIE, OTCYTCTBHE TAKUX HOPM MOXKET HAaHECTH
HeMaJTblii (PMHAHCOBBIH yIIepo, a TakXkKe, MOXKET CO3/1aTh M3IHUIIHIOI HArpy3Ky Ha cyaeOHyto cuctemy. JletanbHoe
3aKOHO/IaTENIbHOE 3aKpeIyIeHHe Hy>KHO JUISl OUepUMBAHMS TPAHULL, YTO CO37acT OoJiee CTaOMIbHYIO TIOUBY AJIS pas-
pEIlEeHUs] BOIPOCOB B IPaXAaHCKOM CYJOIIPOU3BOJICTBE.
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