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JUIIEHUE ITPABA 3AHUMATBHCS ONPEJEJEHHOM JEATEJIBHOCTBIO
KAK BUJ HAKA3AHUS HECOBEPIIEHHOJIETHHUX

A. B. IITHUTKO
(Ilpeocmasneno: O. B. KATYIIIOHOK)

B oannou cmamvwe uccnedyromes 0cobenHocmu iumenus npasa 3aHUMAambCs OnpedenenHol 0esmenbHOCmbIO
KaK euoa Hakazanus Hecogepuiennoremuux. Hceneoyiomesa nopmer Yeonoenozo xooexca Pecnybnruxu benapycs, 3a-
Ppybesicroe 3aK0HO0amenbCmeo, HayUHble UCCIe008AHUSL COBPEMEHHBIX YUeHblX, OanHble CYOeOHOU CIAmuCmuKuy,
Kacaowuecs B0npocos NpUMeHeHUs TUeHUs nPpasa 3aHUMamu s OnpeoeseHHOl OesmeIbHOCMbIO KaK 8Uda HaKa-
3aHUsL 6 OMHOUWIEHUY HECOBEPULCHHOIEMHUX.

CyTb Haka3aHUs B BUJIE JIMIICHNUS IpaBa 3aHUMAaThCS ONPEIEICHHON JeITeIbHOCThIO, IPUMEHSIEMOT0 K HeCo-
BEPILEHHOJIETHIM, COCTOMT B 3alpeTe 3aHUMAThCs MPOPECCHOHANBHON WIIM HHOH AesTeIbHOCThIO, KOTOPOH Heco-
BEPILLICHHOJICTHUH UMeJ IIPaBO 3aHUMAThCSl HA OCHOBAaHUH OTIPE/IENIEHHOT0 TOKYMEHTA, U CBSI3aHHOM C COBEPIICH-
HBIM IPECTYIUIEHHEM, B TEUCHHE OINpPENeNIeHHOro CyaoM cpoka. «lloj onpenerneHHON NesATEIbHOCTBIO B HayKe
YTOJIOBHOTO TIpaBa MPHUHATO MOHUMATh, YTO JIUIIO0 HAa OCHOBE ITOIYYSHHOTO TpaBa (pa3pemieHus, JIUICH3UH, PEerH-
CTPAIIIOHHOTO YIOCTOBEPEHNS) OCYIICCTBIBLIO ACATEIFHOCTE KaK OMPEIeIIEHHOTO poia (PyHKIIMOHAIEHO -3HAYH-
MYI0 pabOTy Ha TIOCTOSTHHOH WM BpeMeHHOI ocHOBe» [ 1, ¢. 187]. KapaTtensHoe Bo3eiicTBHE JAHHOTO BUIa HAKa-
3aHUS 3aKIIF0YAETCs, TIPESIK/IE BCETO, B OTPAHUYCHIN KOHCTHTYIIHOHHOTO npaBa Ha Tpyx (ctT. 41 Koncrurynun Pec-
myomuku bemapycs [2]), omHako moapa3syMeBaeT u BpeMEHHOE JIMIICHUE CIIEHAIFHOTO MpaBa (TIpaBa Ha yIpaB-
JICHUE TPAHCIIOPTHBIM CPEICTBOM, IIPaBa OXOTHI), & TAKXKE JOKYMEHTOB, YIOCTOBEPSIOMINX AT mpaBa. «[lo cMbIcTy
3aKOHa JJaHHOE HaKa3aHHe JOJDKHO IPUMEHSTHCS C IeJIbI0 IPEAYIPEKICHUS COBEPILECHHS HOBBIX NMPECTYMICHUN
B T€X CJIy4yasix, KOTJa COBEPIIEHHOE HECOBEPIIEHHOJIETHUM MPECTYIUICHHE TECHO CBS3aHO C BBINOJIHAEMOMN UM
JeATebHOCTBION [3, ¢. 104].

Crenyet Takxe 0OpaTUTh BHUMAaHUE Ha TO, YTO pacCMaTpHBaeMOE HaKa3aHHE MMEET MMOJHOe HaMMEHOBa-
HHE (IMIICHUE TIpaBa 3aHUMATh OIpe/IeIeHHbIC JODKHOCTH U 3aHUMAThCs OIPEACTICHHOI IesITeIbHOCThIO» U IIPH-
MEHseTCS B TAKOM BHJIE K COBEPIICHHOJCTHUM MpecTymHHKaM. OJHaKO B OTHOLIEHUH HECOBEPIICHHOJIETHUX 3a-
KOHOZATEJNb MPEIyCMaTPUBACT «yCECUCHHYI0» (OPMYIIMPOBKY M HCKIIOYaeT BO3MOKHOCTh HA3HAUYCHUS MM HaKa-
3aHUs B BUC JTUIICHIS IPaBa 3aHAMATh OIIPeIeIICHHBIC TIOJDKHOCTH «IIOCKOIIBKY B CHITY BO3pacTa 3aKOH Ha 00X
OCHOBAaHUSIX HE pa3peliaer uM 3aHumath ux» [1, c. 187]. Mnoro noaxona npuaepxusanach MexnapiaaMmeHTCKast
Accambniest rocynapcerB-ydactHukoB ConpyskectBa HesaBucumbix ['ocymapers (manee — CHI', CompyskecTBo).
Tax, npuaATHIl B 1996 Tomy MonensHbIi yronoBreiid konekc CHI' (manee — MYK), neiicTByromuii B kauecTBe
pEeKOMeHAaTeNIbHOTO aKkTa Ayt cTpaH CoapykKecTBa, MpeaycMaTpUBaeT BO3MOXKHOCTh Ha3HAUECHUSI HECOBEPILCH-
HOJIETHUM Haka3aHUs B BUJE JUIICHUS TpaBa 3aHUMATh OMpeeNeHHble JoHKHOCTH (cT. 92 MYK [4]). Oxnako
JTaHHas peKOMEHAAIMs He ObLIa pealin30BaHa B yrOJOBHOM 3aKOHOJATENBCTBE TOCyAapcTB-ydacTHHKOB CHI'.
BwMmecTte ¢ Tem, B psie rocyJapcTB pacCMaTpUBaeMBblil BU HaKa3aHUS U BOBCE HE NMPEAyCMOTPEH 3aKOHOIATeNIeM
B Ka4eCTBE HaKa3aHUA HecoBepIneHHoIeTHUX (Y30ekucraH, Kelpreiscran, ApMeHus).

PaccmatpuBas 3apyOexHBIN ONIBIT, B YTOJIOBHOM KoJiekce Poccuiickoii Denepalini HakazaHue B BUJIE JIH-
IICHUS TpaBa 3aHUMATHCS ONPEICIICHHON e TebHOCTRIO — «SUHCTBEHHBIN B HAKa3aHU Hea allTHPOBAHHBIN
K HECOBEPIICHHOJIETHIM IT0 CPOKAM U HOPSIIKY IPUMEHEHIs |5, ¢. 415], 4To moxpa3ymMeBaeT IpUMEHEHUE pac-
CMaTpPUBAEMOTO HaKa3aHMS K HECOBEPIICHHOICTHIM Ha 00IINX oCHOBaHUX. [1o HameMy MHEHHIO, TaKOH TIOIXOT
HE sIBJISICTCA eTIeCO00Pa3HBIM, MOCKOIBKY HE YUUTHIBACT OCOOCHHOCTEH pa3BUTHS HECOBEPIIIEHHOIETHETO U HE CO-
OTBETCTBYET MEXyHapOAHO-IIPAaBOBLIM cTaHIapTaM. B cBoto ouepens B Pecnybnuke bBenapychk 3akoHOoaaTens
YUHTBIBAET JAHHBIE ACHEKTHI U IIpeAIaraeT Ha3HaueHUEe HECOBEPIICHHONETHUM PACCMAaTPUBAEMOr0 HaKa3aHUs
«Ha CPOK OT OJHOTO TOJIa IO TPEX JIeT» [6], UTO MOHWKAET MaKCUMAJIbHBIA CPOK JIMIICHUS TIPpaBa 3aHUMATHCS
OTIpeJIeNIEHHON 1eATENHHOCTHIO Ha JIBA T0JIa 110 CPABHEHUIO C OOIIMMH IOJI0KCHUSAMH Ha3HAUYCHUS HaKa3aHUH
COBEPIICHHOJIETHUM HPECTYITHUKAM.

OO6parmiasch K CTAaTUCTHYECKUM JTaHHBIM O CyJIMMOCTH HecoBepiieHHoMeTHHX 3a 2021-2025 rox, omy6mm-
KOBaHHBIM Ha ounnansHoM caiite Bepxororo Cyna Pecniyomuku benapych [7], akiieHTHpyeM BHUIMaHHE Ha TOM,
YTO 3a yKa3aHHBIM MepHoJ HaKa3aHUE B BHUJIE JIMIICHUS PaBa 3aHUMAThCS ONPEEIEHHON JAEATeNbHOCThI0 HECO-
BEPIICHHOJIETHUM HE Ha3HAYAJIOCh, YTO CBUAETENBCTBYET O MUHUMAIILHOM €r0 NPUMEHEHHU. «JlaHHbIE OKa3aTeI!
CBUJIETENILCTBYET O TOM, UTO CyJbl B CBOEH MIPAKTUKE OUYEHb PEIKO UCIONB3YIOT 3TOT BHJ HAKa3aHUS Kak 3a OC-
HOBHOE, a Yallle NbITAI0TCA UM «YyCHIIUTh» OCHOBHOE HakazaHue JUisi BuHOBHoro jiuuay [8, c¢. 50]. Jo 2021 roga
MPOIICHT NPUMEHEHHUSI PacCMATPUBACMOTO BHJIa HaKa3aHWs TakkKe ObLT M OcTaBalcs KpaiiHe HU3KHM. «B 3rToii
CBSI3M BCTAIOT BOIPOCHI O IIeJIec000pa3HoCTH, 3P (HEKTHBHOCTH M aKTyalbHOCTH PUMEHEHHS pacCMaTpHBaEeMOTO
Hakazanus» [1, c. 187].
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CornacHo c1. 112 YronosHoro konekca Pecriyonuku benapyce, «uIieHue paBa 3aHAIMATHCS ONIPECIICH-
HOH JIeSITeIbHOCTBIO Ha3HAUAeTCs ULy, JOCTUTTIIEMY IIeCTHAALATUIETHETO BO3pacTa KO THIO OCTAHOBJICHUS MPU-
TOBOpa, Ha CPOK OT OJHOTO Toja 0 Tpex JieT» [6]. YcIoBHe MOCTIKEHNUS HECOBEPIIICHHOJICTHUM IECTHAIATH-
JICTHETO BO3PACTa [T pacCMaTPHUBAEMOT0 BHIa HAKa3aHHS CIUTAEM IIeIeCO00Pa3HBIM, TIOCKOIIBKY JAOJIS JIUIL [0 IIeCT-
HAJIIIATH JIET, IMEIOIINX MIPAaBO 3aHUMAThCS BUAAMH IESTEIFHOCTH, C KOTOPBIMH MOTYT OBITH CBSI3aHBI COBEpIIIae-
MBIE MU IIPECTYIUICHUS, ObIIa M OCTaeTCs KpaifHe He3HAUNTeNIbHA, TaK KaK 3aKOH B OOJIBITMHCTBE CITyJaeB Mpey-
CMaTpHBAET 3aIlpeT MPHOOPETEHUST TAKOTO MIPpaBa JIMIaM [0 IECTHAALUATH, a8 B HEKOTOPBIX CIy4asx U J0 BOCEM-
HaAaTH JeT. Tak, HallpuMep, MpaBo YIPaBICHUS MEXaHUIECKUM TPAHCIIOPTHBIM CPEACTBOM B 3aBHCHMOCTH
oT Kareropuu B PecriyOnnke benapych MOXHO HOJyYUTh B MUHUMAJIBHOM BO3pacTe OT IECTHAIATH 10 BOCEM-
Haanaty jet (ct. 25 3akona Pecnyonuku benapych «O nopoxxHOM nBuxkeHHn» [9]); mpaBo Ha 0€30pyKEHHYIO
OXOTY TaKke MperoCTaBIIAETCS JUILY, JocTUrmemy mectHaauatu jet [10]. OgHako paccMOTpeHHBIE BO3pacT-
HBbIE OTPaHWYCHUS HE BIUAIOT Ha 3G PEKTUBHOCTh U PACIPOCTPAHEHHOCTh HaKa3aHHs B BHJE JIMIICHUS NpaBa
3aHUMATbhCA ONPEEIIEHHON e TeIbHOCTBIO CPEA HECOBEPLUICHHOIETHUX NPECTYITHUKOB.

B Hacrosimee BpeMs akTyalbHBIMH SBIISIOTCS M3MEHEHUS, BCTYTUBINNE B [IpaBuia TOpOKHOTO JBIKEHUS,
Kacarolnecs: CpeICTB NePCOHATBHON MOOMIBEHOCTH — TPAHCIIOPTHBIX CPENICTB, MMEIOMINX OTHO M HECKOIBKO
KoJiec (POJIMKOB) M MAKCUMAIBFHYIO0 KOHCTPYKTHBHYIO CKOPOCTh ABIKCHHUS He OoJiee 25 KM/4, peqHa3HaYeHHBIX
JUTS TIEpEIBMYKEHISI OTHOTO YeJIOBEKa IOCPEICTBOM HCIIONB30BAHMS AJIEKTPOIBUTATEIS (dNIeKTpoaBHTaTene)» [11].
TakuM 00pa3oM, eciu TaKue cpeAcTBa CHOCOOHBI Pa3BUBATh CKOPOCTH Ooiiee 25 KM/4, OHH IPHUPABHUBAIOTCS
K MOIIeJlaM, JUIA YIIPaBJICHUS KOTOPBIMHU, B COOTBETCTBUH ¢ 3akoHOM Pecmyonuku bemapycs «O 10poskHOM JIBH-
JKeHUN», TpeOyeTcs MoJTydeHre IpaBa yrpapieHus kareropuu «AM» [9]. IToixydeHue Takoro npasa JOCTYIHO JH-
1[aM, JOCTHUTIIIMM LIEeCTHaJIATIIETHEr0 Bo3pacTa. [1o00HbIe cpe/icTBa epeIBIKSHUS B HACTOSIIEE BpeMsl KpaiiHe
pacIpocTpaHeHsl Cpear MOAPOCTKOB, UTO IMPUBETIO K YBEIMYECHHUIO YHCIIA JOPOXKHO-TPAHCHIOPTHBIX MTPOUCIIECTBUI
C y4acTHeM TaKHX CPEJICTB, KOTOPHIE MOTYT BJIeYb 3a CO0O0# TSKKHUE ITIOCIIEICTBUS U YTOJIOBHYIO OTBETCTBEHHOCTD
HecoBepIIeHHOIEeTHero. Tak, mpecTyIuieH s MPOTUB O€30MaCHOCTH ABMIKEHHS M IKCIUTyaTalluy TPaHCIIOPTa, CBS-
3aHHBIE C yNIPaBJICHHEM MOIIEIOM, COBEpIlIaeMble HECOBEPIICHHOJIETHUMH, B KaUeCTBE OCHOBHOTO HaKa3aHUs MO-
TYT TOBJICYb JINIIICHNE TIPaBa 3aHUMATKCS OINPECIICHHON JAeATEIIFHOCTRIO, @ IMEHHO TpaBa YIIPaBIICHUS TAKUMU
CpeICTBaMU IepEIBIKCHUS.

Cpenu y4eHBIX TUCKYCCHOHHBIM SIBIIIETCSI BOIPOC O IIENeCOOOPa3HOCTH MPUMEHEHUS K HECOBEPIIEHHO-
JIETHUM paccMaTpUBAEMOTO BH/Ia HaKa3aHUs, IPH 3TOM OOJBIIMHCTBO aBTOPOB BCE KE CKIOHIIOTCS K €T0 UCKITIO-
YCHHIO U3 CHCTEMbI HaKa3aHWH, Ha3HAYaeMBIX JIMIIaM JI0 BOCEMHAJLATH JIET, OJHAKO MBI HE COTJIACHBI C TaKUM
MHCHHEM U CYUTaeM, YTO HaKa3aHWE B BHJC JIMIICHUS IpaBa 3aHAMATHCS ONPENEICHHON esTeIbHOCThIO OBIIIO
000CHOBAHHO BKJIIOYEHO B CUCTEMY HaKa3aHUI HECOBEPIICHHOIETHUX U MOXET MOIY4HUTh OOJIbIIee pacpocTpa-
HEHHUE U JIOCTHYb MaKCHUMaJIbHOH 3(()eKTUBHOCTH, B YACTHOCTH NPH Ha3HAYCHUM HAaKa3aHUs 3a MPECTYIUICHHS
MPOTHUB 0€30TaCHOCTH JBMKEHUS M HKCIUTyaTaI[H TPAHCIIOPTA B YCIOBUAX MOMYIISIPU3AIIH CPEIH HECOBEPIICH-
HOJIETHUX JIUI] CPEACTB NEPCOHAIBHON MOOMIBHOCTH U MOIIE/IOB.

ITo nToram mpoBeAEHHOTO MCCIIEIOBAHMUS MOYKHO C/IeNaTh BBIBOJ O CTEIEHH I1e71eCO00Pa3HOCTH U aKTyallb-
HOCTH IIPUMCHEHUS HaKa3aHUs B BUJIC JTUIICHHUS MIPaBa 3aHUMATHCS OTIPEICIICHHON AEATEIEHOCTHIO B OTHOIICHIH
HecoBepIIeHHONETHUX. C TOYKH 3pEHUS pAaCCMOTPEHHBIX JTaHHBIX CyIeOHOM CTATHCTHUKH, PaclpoOCTpaHEHUE aH-
HOTO HaKa3aHWs MHHHUMAJBHO, YTO MOXKET OBITh CBSI3aHO C HE3HAUUTEIHHOM J0JICH HECOBEPIICHHOJICTHIX, 001a1a-
IOIIMX MPABOM Ha OCYIIECTBICHHE CIICIUAIBHBIX BHIOB JeATeIbHOCTH. OTHAKO OOJBIIOE PACIIPOCTPAHEHUE B HACTO-
sAIIee BpeMs MOTyJaloT JOPOKHO-TPAHCTIOPTHBIC MTPOUCIISCTBHS C YYaCTHEM HECOBEPIICHHOJICTHUX JIHILI, UIMEIOIIHX
MPaBO yIPaBICHUS KaTeTOPHH «AM», B CBS3H C UeM CUATACM HElleIeco00pa3HbIM HCKITFOUCHIE HAKa3aHUS B BUIIC
JIUIICHNS PaBa 3aHUMAaThCS ONPEAETICHHON AeITEeNbHOCTRIO U3 CUCTEMBI HaKa3aHUH HECOBEPIIIEHHOJIETHUX.
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